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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

IN THE MATTER OF:

MARYLAND ASSEMBLIES, INC.
PERRY, FLORIDA

Case No. 89-444128

WARRANT AND ORDER
FOR ENTRY AND
INVESTIGATION
PURSUANT TO SECTION
3007 OF THE RESOURCE
CONSERVATION AND
RECOVERY ACT, AS
AMENDED, 42 U.S.C
§6927, SECTION 308 OF
THE CLEAN WATER ACT,
AS AMENDED, 33 U.S.C.
§1318, SECTION 114 OF
THE CLEAN AIR ACT, AS
AMENDED, 42 U.S.C.
§7414, AND SECTION 11
OF THE TOXIC SUBSTANCES
AND CONTROL ACT, AS
AMENDED, 15 U.S.C.
§2610

TO: J. Scott Gordon, Florida Coordinator for the Waste

Compliance Section, United States Environmental Protection

Agency, (hereinafter referred to as "EPA"), Region IV, any

duly designated officer or employee of the EPA-National

Enforcement Investigation* Center, any other duly designated

officer, employee, or representative of the Administrator of

the EPA.



Application having been made by the United States Attorney

based upon an affidavit made before me, by J. Scott Gordon on

behalf of the EPA for a warrant of entry, inspection,

reproduction of records, and sampling to determine compliance

of Maryland Assemblies, Inc., (hereinafter referred to as "the

premises", and which is an entity more particularly described

in the attached Affidavit, which is hereby incorporated by

reference) with the Resource Conservation and Recovery Act,

the Clean Water Act, the Clean Air Act, the Toxic Substances

Control Act, as cited above; and, the court being satisfied

that there has been a sufficient showing that reasonable

legislative or administrative standards for conducting an

inspection and investigation have been satisfied;

IT IS HEREBY ORDERED that EPA through its duly

designated officer, J. Scott Gordon and any authorized

attorney or representative of said Agency is hereby entitled

and authorized to have entry upon the premises.

IT IS FURTHER ORDERED that entry, inspection,

reproduction of records, and sampling shall be conducted

during daylight hours within reasonable limits, and in a

reasonable manner.

IT IS FURTHER ORDERED that the warrant shall be for the

purpose of conducting an entry, inspection, reproduction of

records, photography, and sampling pursuant to the laws cited

above consisting of the following activities:

1. Entry to, upon, or through the above described



premises including all buildings, structures, pits, open

ground, and other sites where hazardous wastes are, or have

been, generated, stored, treated, or disposed of, or

transported from.

2. Inspection, sampling, photography, and

investigation of the premises.

3. Access to company records shall include, but not

be limited to, any record required to be kept under the

following federal laws:

42 U.S.C. §6901, et sea.. as amended

15 U.S.C. §2601, et seq.. as amended

33 U.S.C. §1251, et sea.. as amended

42 U.S.C. §7401, qt aeq.. as amended

4. Access to and reproduction of all records

(including computer records) pertaining to or relating to

hazardous wastes and processes which generate hazardous

wastes, wastewater discharge, air emissions, and handling of

PCB's or PCB equipment. Any other records which pertain to

Maryland Assemblies, Inc., and/or the premises, compliance

with the above-cited laws may be reviewed and reproduced.

5. To take any further activities deemed necessary by

EPA to adequately inspect and sample the property as

authorized by any of the federal laws referenced above in

paragraph 3.

IT IS FURTHER ORDERED that if records are reproduced

off the premises, (1) any such record so removed shall be



properly receipted for by the representatives of the EPA, (2)

Maryland Assemblies Inc., may send one of its employees to

accompany the aforementioned representatives of EPA during

such reproduction, and (3) such records shall be returned

within 72 hours of the time they are first removed from the

premises.

IT IS FURTHER ORDERED that the United States of

America, EPA, through its duly designated representative or

representatives is hereby entitled to and shall be authorized

to seal the above described records in their containers, or

in containers to be provided, until such records can be

copied, provided that (1) sealed records which are necessary

for the conduct of the everyday business affairs of Maryland

Assemblies, Inc., and/or the premises, shall be reviewed

and/or copied and unsealed first, (2) any other records which

are sealed shall be reviewed and/or copied and unsealed before

other records are examined and/or copied, and (3) the seals

placed on the containers which hold the records may be broken

only by a person authorized to place the seals or pursuant to

court order.

IT IS FURTHER ORDERED that EPA representatives may halt

and sample any waste shipments.

IT IS FURTHER ORDERED that a copy of this warrant shall

be left at the premises at the time of investigation.

IT IS FURTHER ORDERED that an inventory identifying any

material ramoved from the premises shall be furnished by the



EPA to the owner, operator, or representative of Maryland

Assemblies, Inc., and/or the premises.

IT IS FURTHER ORDERED that this warrant shall be valid

for a period of 10 days from the date of this warrant.

IT IS FURTHER ORDERED that a prompt return of this

warrant shall be made to this court within /^ days from the

date hereof, showing this warrant has been executed, and the

entry and activity authorized herein has been completed within

the time specified.

United States Magistrate



EXHIBIT D

UNITED STATES DISTRICT COURT FOR
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

IN THE MATTER OF: ) No.
)

NATIONAL-STANDARD COMPANY ) AFFIDAVIT IN SUPPORT OF
CITY COMPLEX AND LAKE STREET PLANTS ) APPLICATION FOR WARRANT FOR
NILES, MICHIGAN ) ENTRY AND INVESTIGATION

) PURSUANT TO THE RESOURCE
) CONSERVATION AND RECOVERY
) ACT, AS AMENDED BY THE
) HAZARDOUS AND SOLID WASTE
) AMENDMENTS OF 1984,
) 42 U.S.C. $6901 et seq.

I, Carol Ann Witt, being duly sworn, state as follows:

1. I make this affidavit in support of the attached

Warrant which is sought pursuant to the authority of the Solid

Waste Disposal Act, as amended by the Resource Conservation and

Recovery Act of 1976 (RCRA), as further amended by the Hazardous

and Solid Waste Amendments of 1984 (HSWA), 42 U.S.C. $6901 ejt

seq. I base this affidavit upon personal knowledge and upon my

review of records in the files of the United States Environmental

Protection Agency (U.S. EPA) and the Michigan Department of

Natural Resoorces (MDNR), as well as other records.

2. I am currently employed as a Geologist with the Michigan

Unit of the Technical Programs Section of the U.S. EPA, Region V,

Chicago, Illinois. I have been with U.S. EPA for two years. I

am actively involved in implementing the provisions of RCRA and

HSWA. As part of my duties with U.S. EPA, I have performed
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approximately fourteen (14) RCRA/HSWA Visual Site Inspections

and three (3) RCRA/HSWA Sampling Visits.

3. I received an Associate of Science degree in Science

from Triton College in 1980.

4. I received a Bachelor of Science degree in Earth Science

from Northeastern Illinois University in 1982.

5. I received a Master of Science degree in Earth Science

from Northeastern Illinois University in 1985.

6. National-Standard Company is the owner and operator of

two facilities where hazardous wastes are or have been generated,

stored, treated, disposed of or transported from. The facilities

are authorized to operate under the interim status provisions

of RCRA/HSWA. The facilities are both located in Niles, Berrien

County, Michigan. The City Complex plant is located at 601 N.

Eighth Street. The Lake Street plant is located at 1631Lake

Street.

7. National-Standard Company is seeking permits for the

treatment, storage, or disposal of hazardous waste at its

facilities. National-Standard Company submitted Part A of its

RCRA permit application in November, 1982, and submitted revised

Part B applications for the facilities on October 3, 1986.

U.S. EPA and MDNR are evaluating whether or not National-Standard's
s

permit applications should be granted.
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8. I am responsible for the technical review of the

federal permit applications, including assuring that all portions

of the federal permit application are complete.

9. Corrective action is required to be included in all

permits for facilities where releases of hazardous waste or

constituents have occurred from any solid waste management

unit. Similarly, corrective action may also be required at any

facilities with interim status.

10. The U.S. EPA has developed RCRA Facility Assessment

(RFA) Guidance dated October, 1986 for the purpose of enforcing

the corrective action provisions of RCRA/HSWA.

11. In accordance with the RFA Guidance, I performed a

Visual Site Inspection (VSI) at the National-Standard facilities.

I performed VSIs on March 24, 1987 at the City Complex Plant

and on March 25, 1987 at the Lake Street Plant.

12. As a result of the VSIs and other information, I

determined that there were several Solid Waste Management Units

(SWMUs) at the facilities. At the request of National-Standard,

I sent a list of the SWMUs at each facility to the Company on

April 3, 1987. (Attachment 1).

13. Also as a result of the VSI, I determined that there

have been releases of what may be hazardous wastes or constituents

from some of the SWMUs.
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14* The "releases" ace evident from my observations of

discolored soil or surface water body sediments, discontinuities

in vegetation, and odors. I have photographs of the majority

of releases that I could detect visually. (Attachment 3).

15. I believe the "releases" may be comprised of "hazard-

ous wastes or hazardous waste constituents" because they are

located in close proximity to units that the company has acknow-

ledged are SWMUs (containing, for example, wastewater treatment

sludges from electroplating operations (EPA hazardous waste

number F006) and waste that is EP Toxic for lead (D008), both

of which are hazardous wastes as defined by Section 1004(5) of

RCRA, 42 U.S.C. 56903) , or are located in close proximity to

units the company has acknowledged contain hazardous substances

(including waste that exhibits the characteristic of ignitability

(D001) , Copper-Cyanide, and F006 and D008) from which a routine,

systematic and deliberate discharge may have occurred. The

RCRA Facility Assessment Guidance designates these latter

discharges as SWMUs.

16. I composed a sampling scheme and notified the company

on April 16, 1987 of the type of sample and the parameters to

be analyzed for. (Attachment 2).

17. The Sampling visits were originally set for the week

of April 20th, 1987. However, arrangements for the laboratory

for sample analysis could not be confirmed, and U.S. EPA
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rescheduled the Sampling visits for the week of May 11, 1987.

National-Standard Company informed U.S. EPA that that date was

inconvenient. U.S. EPA therefore rescheduled the Sampling

Visits for the week of June 15, 1987.

18. I plan to perform a Sampling Visit at the City Complex

plant on June 15 and 16, 1987. I plan to perform a Sampling

Visit at the Lake Street plant on June 17 and 18, 1987. To

perform both Sampling Visits, it is necessary:

1. To bring upon the property for use and to leave upon
the property all equipment and vehicles needed for inspec-
tion and sampling.

2. To take a maximum of sixty (60) soil, ground water,
surface water, and air samples, and wastes, not including
equivalent samples provided to the company, at approxi-
mately 45 locations as needed to investigate releases or
possible releases of hazardous waste or constituents From
any units which U.S. EPA designates as Solid Haste Manage-
ment Units (SWMUs) at the facilities. Such sampling shall
include the taking of background samples at the facilities.

3. To package and process such samples for analysis at an
off-site laboratory.

4. To take photographs to document the sampling activity.

5. To undertake any other activities to adequately inspect
and sample the properties as authorized by Section 3007 of
RCRA/HSWA, 42 U.S.C. 5*927.

19. National-Standard Company, through its attorney,

Mary Ellen Hogan of McDermott, Will & Emery in Chicago, objects

to the scope of and questions the basis for the Sampling Visits.

In a May 28, 1987 conference call between U.S. EPA and National-

Standard Company, National-Standard opposed U.S. EPA's entry.
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20. U.S. EPA's Sampling visits will not significantly

disrupt or inconvenience the National-Standard Company's business

I certify under penalty of perjury that the foregoing

is true and correct* Executed on this lof̂  day of June,

1987.

Carol Ann Witt

*» A True Copy
C. OufeHMrt Clerk

Clerk
U.S District Court
Western Oat of MicftigM
to* JIM i
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Attachment 1

X
"Express

1987
rr. Rlc»i*rrf f'oessner
IM nayer. Environmental Control
national-Standard Company
Ml r. Eicj'ith Street
r'iles. i'ichigan 49120

RE: Corrective Action
Sampling Visit
National-Standard City Coriplex
Niles, Michigan
Min U05 U69 257

Dear :!r. iloessner:

This letter is to inforn you of the United States Env1ronnental Protection
Agency's (U.S. EPA) Intent to perfom the next stage of the corrective
action provjran under Section 3004 (u) of the Hazardous and Solid Waste
Anendnents of 19S4 (MS'.iA), ani Section 3007 of the Resource Conservation
anci Recovery Act (RCRA). !.'e are planning on perfominy a Sailing Visit
(SV) at the above referenced site on April 20 and 21, 1987, at is:UO Af, with
our suncontractors Hardimj Lawson Associates/H and K.'J. Brown. Representa-
tives fror-i the ilichigan uepartncnt of Matural Resources (I1DHR) will also
attend as technical assistants.

As discussed with Carol Mitt of my staff, at the site visit on !larch 24,
1987, sample type, sampling devices, and laboratory analysis information
shall be sent to you as soon as the parameters are finalized. He will
transfer the information to you by phone, the week of April 5th, and
follov/-up with a letter to you. Ue hope this nethoci will supply you
with adequate preparation tine for split-sampling.

On 'larch 24, 1937, you also requested a list of identified Solid 1'aste
Manajenent Units (SuruJs) at the site. These include:

The RCRA regulated lined surface impoundnent,
The waste water treatment plant.
The underground oil storage tanks,
The waste caustic, sulfuric and hydrochloric acid
tanks,
The pipe-line rupture,
The underground gasoline storage tanks,
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8. The stean condensate tank area,
9. The lined hydrochloric add tanks, and
10. The NPHES discharge.

The product storage in underground tanks is listed because they are
covered under the U.S. EPA LUST program, and are an "area of concernN

Photo documentation of the sampling will be necessary. He appreciate
the cooperation you have given us regarding cameras on-site, and we will
work with you on any confidentiality concerns. We do not anticipate
entering into process areas within the plant.

If yoi< have any questions re^ardino this matter, please contact Carol
Uitt of my staff, at (312) S86-6146 for assistance. She is the technical
monitor concerning corrective action at this site.

Sincerely,

Richard Traub, Chief
TPS, fll Unit

cc: R<»tt Melson, ORC */
Steve Phillips, KL
Pat Vogtnan, TPS
Marian Rarnes, H!.'EK
Alan Howarc', wm
Andrea Schoenrock, 'IDMI?
Nadine Romero, MDMR
Chuck Rikfalvy, I«ONR

i
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con TOR tow
5HS-OCK-13

Express Mail

Mr. Richard Moessner
Manager, Environmental Control
National-Standard Company
601 N. Eighth Street
Niles. Michigan 49120

RE: Corrective Action
Sampling Visit
National-Standard Lake Street
Niles. Michigan
MIT 270 010 549

Dear Mr. Moessner:

This letter is to inform you of the United States Environmental Protection
Agency's (U.S. EPA) intent to perform the next stage of the corrective
action program under Section 3004 (u) of the Hazardous and Solid Waste
Amendments of 1984 (HSWA), and Section 3007 of the Resource Conservation
and Recovery Act (RCRA). We are planning on performing a Sampling Visit
(SV) at the above referenced site on April 22, 23, and 24, 1987, at 8:00 AH,
with our subcontractors Harding Lawson Associates/H and K.U. Brown. Repre-
sentatives from the Michigan Department of Natural Resources (MDNR) will
also attend as technical assistants.

As discussed with Carol Witt of my staff, at the site visit on March 25,1987,
sample type, sampling devices, and laboratory analysis Information shall
be sent to you as soon as the parameters are finalized, tie will transfer
the information to you by phone, the week of April 5th, and follow-up with
a letter to you. He hope this method will supply you with adequate prepara-
tion time for split-sampling.

On March 25, 1987, you requested a 11st of identified Solid Haste Management
Units (SWMUs) at the site. These Include:

1. The RCRA single lined surface impoundment,
2. The RCRA triple lined surface Impoundment,
3. The waste water treatment plant,
4. The old NPUES discharge,
5. The new HPOES discharge,
6. The 36,000 gal. spill.
7. The covered seepage lagoons,
8. The hydrochloric add tanks,
9. The swales and ditches,
10. The underground oil storage tanks,
11. The solid waste landfill area,
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12. The HN03 storage tanks,
13. The underground fuel storage tank,
14. The dlesel fuel station,
15. The*four drum storage areas outside the plant,
16. The two drum storage areas Inside the plant,
17. The catch basin,
•18. The sump areas,
19. The Cu-Cn storage tanks, and
20. The old equipment storage areas.

The product storage units, swales and ditches are considered as "areas
of concern". Underground tanks are listed because they are also
covered under the U.S. EPA LUST program.

Photo documentation of the sampling will be necessary, Ue appreciate
the cooperation you have given us regarding cameras on-s1te, and we
will work with you on any confidentiality concerns. Ue do not anticipate
entering Into process areas within the plant.

If you have any questions regarding this matter, please contact Carol
Wltt of my staff, at (312) 886-6146 for assistance. She 1s the technical
monitor concerning corrective action at this site.

Sincerely,

Richard Traub, Chief
TPS, MI Unit

cc: Rett Nelson, ORC-'
Steve Phillips, HL
Pat Vogtman, TPS
Marian Parries. HHEB

• Alan Howard, MDHR
Janes Roberts,-MDNR
Nadine Romero, HDWR
Chuck Bikfalvy, MDHR



Attachment 2
APR

COPY FOR YOUR
INFORMATION

5HS-13-JCK

Express Mail

Mr. Richard Hoessner
Manager, Environmental Control
National-Standard Company
601 N. Eighth Street
N1les, Michigan 49120

Dear Mr. Moessner:

RE: Corrective Action Sampling Visit
National-Standard City Complex
N1les, Michigan
MID 005 069 257

This letter 1s to Inform you of the sampling medium, parameters, and
quantity of samples for split sampling. We plan on being at the site
on May 11 and 12, 1987, at 8:00 AM. Our subcontractors Hardlng Lawson
Assoc1ates/H and K.VI. Brown, and representatives from the Michigan
Department of Natural Resources (MDNR) will be 1n attendance.

Following 1s a 11st of Information you requested for splIt-sampling with
us:

Sample
Medium

Water

Number of Parameters
Samples

6 Priority Pollutant
Metals (PPM)
CN
Fe
Hydroqulnone
pH
Temperature
Conductivity

Analytical
Method

6010*

335**
6010*
625**
field
field
field

Water _ 5 Organlcs 8010*

Soil PPM
Fe
CN

6010*
6010*
335**

A1r N/A Organlcs HNU meter
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Sample Number of
Medium Samples

Water Equip. 2
Blank

Water Equip. 1
Blank

Soil Equip. 1
Blank

Field Blank 2

Trip Blank 1

Parameters

PPM
Fe
CN
Hydroqulnone

Organlcs

PPM
Fe
CN

PPM
Fe
CN
Hydroqulnone
Organlcs

PPM
Fe
CN
Hydroqulnone
Organlcs

Analytical
Method

6010*
6010*
335**
625**

8010*

6010*
6010*
335**

6010*
6010*
335**
625**
8010*

6010*
6010*
335**
625**
8010*

* SW846 Methods
** Standard Methods

We also need: 1) construction details of the unused well, and the under-
ground storage tanks, 2) the location and method of NPOES monitoring,
3) 1f dedicated equipment 1s used for ground water monitoring, 4) 1f
purged ground water and/or decontamination liquids may be sent to your
waste water treatment plant, and 5) permission to have the sampling
vehicle at the sampling location.
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Please contact Carol W1tt of my staff, at (312) 886-6146 on the Informa-
tlon requested, by April 22, 1987. If you have any questions regarding
this matter, do not hesitate to call.

Sincerely,

Richard Traub, Chief
TPS, Michigan Unit

cc: J. Huls, S. Phillips, HLA/H
R. Nelson. ORC
M. Barnes, HWEB
P. Vogtnan, L. Plerard, TPS
A. Howard, A. Schoenrock, N. Romero, MDNR
C. Rlkfalvy, MDNR District
M. Hogan, NS
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Express Mall
Mr. Richard Moessner
Manager, Environmental Control
National-Standard Company
601 N. Eighth Street
N1les, Michigan 49120

Dear Mr. Moessner:

RE: Corrective Action Sampling Visit
National-Standard Lake Street
Nlles, Michigan
MIT 270 010 549

This letter 1s to Inform you of the sampling medium, parameters, and
quantity of samples for split sampling. We plan on being at the site
on May 13 and 14, 1987, at 8:00 AM. Our subcontractors Hardlng Lawson
Assoc1ates/H and K.H. Brown, and representatives from the Michigan
Department of Natural Resources (MPNR) will be 1n attendance.

Following 1s a 11st of Information you requested for split-sampling
with us:

Sample
Medium

Water

Water

Water

Number of Parameters
Samples

8 Priority Pollutant
Metals (PPM)
Fe
CN
B
pH
Temperature
Conductivity

4 Organlcs

1 Priority Pollutants

Fe
R

Analytical
Method
6010*

6010*
335**
6010*
field
field
Held

8010*

8720*
8240*
8270*
335**
6010*
6010*
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Sample Number of
Medium Samples

Water 1

Sediment 1

Soil 9

Soil 3

Soil 4

Residue 1

A1r - N/A

Water Equip. 1
Blank

Parameters

Rase Neutrals of
Priority Pollutants

PPM
Fe
CN
R

PPM
Fe
CN
B

Rase Neutrals of
Priority Pollutants

Priority Pollutants

Fe
B

PPM
Fe
CN
R

Organic;

PPM
Fe
CN
B
Organlcs

Analytical
Method

625**
or 8720*

6010*
6010*
335**
6010*

6010*
6010*
335**
6010*

625**
or 8720*

8720*
8240*
8270*
335**
6010*
6010*

6010*
6010*
335**
6010*

HNU meter

6010*
6010*
335**
6010*
8010*
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Sample Number of
Medium Samples

Water Equip. 1
Blank

Soil Equip. 1
Blank

Field Blank 2

Trip Blank 1

Parameters Analytical

Priority Pollutants

Fe
B

Priority Pollutants

Fe
B

Priority Pollutants

Fe
R
Organlcs

Priority Pollutants

Fe
R
Organlcs

Method
8720*
8240*
8270*
335**
6010*
6010*

8720*
8240*
8270*
335**
6010*
6010*

8720*
8240*
8270*
335**
8010*
6010*
6010*
8010*

8720*
8240*
8270*
335**
8010*
6010*
6010*
8010*

* SU846 Methods
** Standard Methods

We also need: 1) construction details for the underground storage
tanks, 2) the location and method of NPDES monitoring, 3) If dedi-
cated equipment Is used for ground water monitoring, 4) 1f purged
ground water and/or decontamination liquids may be sent to your
waste water treatment plant, and 5) permission to have the sampling
vehicle at the sampling location.



Please contact Carol WHt of my staff, at (312) 886-6146 on the
Information requested, by April 22, 1987. If you have any questions
regarding this matter, do not hesitate to call.

Sincerely,

Richard Traub, Chief
TPS, Michigan Unit

cc: J. Huls, S. PhllHps. HLA/H
R. Nelson, ORC
"KTBarnes, HWES
P. Vogtman, L. Plerard, TPS
A. Howard, J. Roberts, N. Romero, MDNR
C. Blkfalvy, Mt)NR District
M. Hogan, NS
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c c
UNITED STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

IN THE MATTER OP: ) No.
)

NATIONAL STANDARD COMPANY ) WARRANT AND ORDER FOR ENTRY AND
CITY COMPLEX AND LAKE STREET ) INVESTIGATION PURSUANT TO
PLANTS ) SECTION 3007 OF THE RESOURCE

NILES, MICHIGAN ), CONSERVATION AND RECOVERY ACT OF
) 1976, AS AMENDED, 42 U.S.C. 56927

TO: THE UNITED STATES MARSHAL FOR THE WESTERN DISTRICT OF

MICHIGAN AND ANY OFFICER, EMPLOYEE, OR DESIGNATED REPRESENTATIVE

OF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY (U.S. EPA) .

An affidavit by Carol Ann Witt, having established that for

the purposes of enforcing the provisions of RCRA it is necessary

to inspect and obtain samples at the National-Standard Company

facilities located at 601 N. Eighth Street (City Complex Plant)

and at 1631 Lake Street (Lake Street Plant) in Niles, Michigan;

an application by the United States of. America, on behalf of

the U.S. EPA, having established that the issuance of this

warrant is constitutional, and that the right of the U.S. EPA

to enter and investigate is authorized by the Solid Haste

Disposal Act, as amended by the Resource Conservation and

Recovery Act of 1976 (RCRA) , as further amended by the Hazardous

and Solid Waste Amendments of 1984 (HS'-TA) , 42 ri.S.C. 56901 e_t

seg . ; and this Court having fourvl that reasonable grounds exist

for issuance of a warrant, IT IS HEREBY ORDERED THAT upon

service of this Warrant upon National-Standard Company or upon
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its duly designated representative, any officers, employees and

designated representatives of the U.S. EPA, including jthe Michigan

Department of Natural Resources (NONR) and their officers, employees

and designated representatives, and including U.S. EPA contractors

and subcontractors, and the United States Marshal, shall be

permitted to enter upon the property described as:

1. All property owned by or in the possession of National-

Standard Company located at 601 N. Eighth Street (City

Complex plant), City of Niles, Berrien County, Michigan.

2. All property owned by or in the possession of National-

Standard Company located at 1631 Lake Street (Lake Street

plant), City of Niles, Berrien County, Michigan.

IT IS FURTHER ORDERED that officers, employees and designated

representatives of the U.S. EPA, including the MDNR and their

officers, employees and designated representatives, and including

any duly designated U.S. EPA contractors or subcontractors, and

the United States Marshal, shall be authorized and permitted to

enter and re-enter the above-described premises during the

hours of 7:00 a.m. to 7:00 p.m. to conduct thereon the following

activities:

1. To bring upon the property for use, and during the ten

(10) working days authorized by this warrant, to leave upon the

property, all eouipment and vehicles needed for inspection and

sampling.
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2. To take a maximum of sixty (60) soil, ground water,

surface Water and air samples, not including equivalent samples

provided to the company, at approximately 45 locations as

needed to investigate releases or possible releases of hazardous

waste or constituents from any units which U.S. EPA designates

as Solid Waste Management Units (SWMUs) at the property. Such

sampling shall include the taking of background samples at the

property.

3. To package and process such samples for analysis at an

off-site laboratory.

4. To take photographs to document the sampling activity.

5. To take any further activities deemed necessary by U.S.

EPA to adeouately inspect and sample the property as authorized

by Section 3007 of RCRA/HSWA, 42 U.S.C. 56927.

IT IS FURTHER ORDERED that a copy of this Warrant shall be

left at the premises at the time of investigation.

IT IS FURTHER ORDERED that a brief inventory identifying any

material removed from the premises shall be furnished by the U.S.

EPA to the owner, operator, or representative of National-Standard

Company.

IT IS FURTHER ORDERED that the duration of the entry, inves-

tigation, and activity authorized by this Warrant shall be of

such reasonable length to enable the U.S. EPA to satisfactorily
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complete the above-described activities. Entry shall not be

permitted for longer than ten (10) working days from the date

hereof for purposes of insepection and sampling.

IT IS FURTHER ORDERED that the United States Marshal is

hereby authorized and directed to assist officers, employees, and

representatives of the U.S. EPA in such manner as may be reason-

able and necessary to properly execute this Warrant and all the

provisions contained herein.

IT IS FURTHER ORDERED that a prompt return of this Warrant

shall be made to this Court within one hundred eighty (180) days

from the date hereof, showing this Warrant has been executed, and

that the entry and activity authorized herein has been completed

within the time specified above.

Dated this ____day of June, 1987.

Stop**,
SiotM

United States Magistrate

T7
US. D&tnd Court
Wnttfit Dot ol
Date JUN I"
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RETURN OF SERVICE

I hereby certify that a copy of the within Warrant was

served by presenting a copy of the same

to ________________________ an agent

of ____________________________

on __________\_____________________, 1987 at the National-

Standard Company facility located at 601 N. Eighth Street (City

Complex Plant) in Miles, Berrien County, Michigan.

Official Title

RETURN

Inspection of the establishment described in this Warrant

completed on ______________________f 1987.
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INVENTORY OF PROPERTY RECEIVED
PURSUANT TO WARRANT

While conducting the entry and inspection of the 'National-

Standard Company facilities located at 601 N. Eighth Street (City

Complex Plant) in Niles, Berrien County, State of Michigan, on

_____________.___________, 1987. I, _________________

seized certain property. The following is an inventory of the

property seized:

I hereby and affirm that a recipt for the property was signed by me

and left with ____________.
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RETURN OF SERVICE

I hereby certify that a copy of the within Warrant was

served by presenting a copy of the same

to _______________________________ an agent

of ' _____________________________

on _________________, 1987, at the National-Standard Company

facility located at 1631 Lake Street (Lake Street Plant) in Niles,

Berrien County, Michigan.

Official Title

RETURN

Inspection of the establishment described in this Warrant completed

on ______________________/ 1987.
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INVENTORY OF PROPEPTY RECEIVED
PURSUANT TO WARRANT

While conducting the entry and inspection of the National-

Standard Company facilities located at 601 N. Eighth Street (Lake

Street (plant) in Niles, Berrien County, State of Michigan, on

________________________, 1987, I, _________________

seized certain property. The following is an inventory of the

property seized:

I hereby and affirm that a recipt for the property was signed by me

and left with ___________.



EXHIBIT C

IN THE UNITED STATES COURT FOR THE
WESTERN DISTRICT OP MICHIGAN

SOUTHERN DIVISION

IN THE MATTER OP: ) No.
)

NATIONAL- STANDARD COMPANY ) APPLICATION POR WARRANT POR
CITY COMPLEX AND LAKE STREET ) ENTRY AND INVESTIGATION PURSUANT
PLANTS ) TO THE RESOURCE CONSERVATION

NILES, MICHIGAN ) AND RECOVERY ACT OP 1976, AS
) AMENDED BY THE HAZARDOUS AND
) SOLID WASTE AMENDMENTS Of 1984,

______________________ ) 42 U.S.C. S6901 et seg.

The United States of America, on behalf of the

United States Environmental Protection Agency (U.S. EPA), by

John A. Smietanka, United States Attorney for the Western

District of Michigan, applies to this Court for a warrant

authorizing U.S. EPA officials, and their assistants, contractors,

and other subordinates, to enter upon land owned and in the

possession of National-Standard Company located at 601 N. Eighth

Street, Niles Michigan (City Complex Plant) and at 1631 Lake

Street, Niles, Michigan (Lake Street Plant), hereinafater

referred to as "the facilities," and undertake thereon such

inspection and sampling activities as necessary to investigate

releases or possible releases of hazardous waste or constituents

from any units which U.S. EPA designates as Solid Waste Manage-

ment Units (SWMUs) in order for U.S. EPA to assess the need for

corrective action at the facilities.

The U.S. EPA submits this application pursuant to

the Solid Waste Disposal Act, as amended by the Resource
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Conservation and Recovery Act of 1976 (RCRA), as further amended

by the Hazardous and Solid Waste Amendments of 1984 (HSWA), 42

U.S.C. S6901 et seq., and alleges upon information and belief

as follows:

The U.S. EPA's authority to inspect and obtain samples is

found in Section 3007(a) of RCRA, 42 U.S.C. S6927(a), which reads:

(a) Access Entry - For purposes of developing or assisting
in the development of any regulation or enforcing the
provisions of this title, any person who generates, stores,
treats, transports, disposes of, or otherwise handles or
has handled hazardous wastes shall, upon request of any
officer, employee or representative of the Environmental
protection Agency, duly designated by the Administrator,
or upon request of any duly designated officer, employee
or representative of a State having an authorized hazardous
waste program, furnish information relating to such wastes
and permit such person at all reasonable times to have
access to, and to copy all records relating to such wastes.
For the purposes of developing or assisting in the develop-
ment of any regulation or enforcing the provisions of this
title, such officers, employees or representatives are
authorized—

1. to enter at reasonable times any establishment or
other place where hazardous wastes are or have been
generated, stored, treated, disposed of, or transported
from;

2. to inspect and obtain samples from any person of
any such wastes and samples of any.containers or labeling
for such wastes.

Each such inspection shall be commenced and completed
with reasonable promptness. If the officer, employee or
representative obtains any samples, prior to leaving the
premises, he shall give to the owner, operator, or agent
in charge a receipt describing the sample obtained and if
requested a portion of each such sample, equal in volume
or weight to the portion retained. If any analysis is
made of such samples, a copy of the results of such analysis
shall be furnished promptly to the owner, operator, or
agent in charge.
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Pursuant to Section 3007 of RCRA, then, officers,

employees and representatives of U.S. EPA and the State are

authorized to enter any place where hazardous wastes are "or

have been generated, stored, treated, disposed of, or transported

from in order to inspect and obtain samples from any person of

any hazardous wastes for the purpose of enforcing the provisions

of the Act.

B. The National-Standard Company owns and operates

two facilities in Niles, Michigan. These facilities are located

at 601 N. Eighth Street (City Complex Plant) and at 1631 Lake

Street (Lake Street Plant). These facilities are "placets]

where hazardous wastes are or have been generated, stored,

treated, disposed of or transported from. (Witt Affidavit at

Paragraph 6).

C. National-Standard Company is seeking permits for

the handling of hazardous waste at its facilties. Pursuant to

Section 3005(a) of RCRA, 42 U.S.C. 56925(a), each person owning

or operating an existing facility for the treatment, storage

or disposal of hazardous waste must have a permit. National-

Standard Company submitted Part A of the RCRA permit application

in November, 1982 and submitted revised Part B applications for

the facilities on October 3, 1986. U.S. £PA and the Michigan

Department of Natural Resources (MDNR) are evaluating whether

or not National-Standards permit applications should be granted.

(Witt Affidavit at Paragraph 7).
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D. Section 3004(u) of RCRA/HSWA provides that:

(u) Continuing Releases at Permitted Facilities - Standards
promulgated under this section shall require, and a permit
issued after the date of enactment of the Hazardous and
Solid Waste Amendments of 1984 by the Administrator or a
State shall require, corrective action for all releases of
hazardous waste or constituents from any solid waste
management unit at a treatment, storage, or disposal
facility seeking a permit under this subtitle, regardless
of the time at which waste was placed in such unit. Permits
issued under section 3005 shall contain schedules of com-
pliance for such corrective action (where such corrective
action cannot be completed prior to issuance of the permit)
and assurances of financial responsibility for completing
such corrective action.

Pursuant to section 3004(u) of RCRA/HSWA, 42 U.S.C.

$6924, then, permits issued after the enactment of HSWA shall

require corrective action for all releases of hazardous waste

or constituents from any solid waste management unit at a treat-

ment, storage, or disposal facility. In order to incorporate

the required corrective action provisions in the permit, U.S.

EPA must enter and inspect the National-Standard facilitiies.

(Witt Affidavit at Paragraph 11, 12, 13). Therefore, U.S. EPA's

entry and inspection will be done "for the purposes of enforcing

the provisions of the Act."

E. National-Standard's facilities have achieved

•interim status" until such time as final administrative

disposition of the permit is made. See RCRA/HSWA S3005(e), 42

U.S.C. S6925(e).

F. Corrective action may also be required at any

facilities with interim status pursuant to RCRA/HSWA $3008(h),
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42 U.S.C. S6928(h):

1. INTERIM STATUS CORRECTIVE ACTION ORDERS: (1) When-
ever on the basis of any information the Administrator
determines that there is or has been a release of hazard-
ous waste into the environment from a facility authorized
to operate under section 3005(e) of this subtitle, the
Administrator may issue an order requiring corrective
action or such other response measure as he deems neces-
sary to protect human health or the environment or the
Administrator may commence a civil action in the United
States district court in the district in which the facil-
ity is located for appropriate relief, including a
temporary or permanent injunction.

2. Any order issued under this subsection may include
a suspension or revocation of authorization to operate
under section 3005(e) of this subtitle, shall state with
reasonable specificity the nature of the required correc-
tive action or other response measure, and shall specify
a time for compliance. If any person named in an order
fails to comply with the order, the Administrator may
assess, and such person shall be liable to the United
States for, a civil penalty in an amount not to exceed
$25,000 for each day of noncompliance with the order.

The U.S. EPA's entry and inspection shall be done in

order to obtain "information... that there is or has been a

release of hazardous waste into the environment from.... [the]

facilities]" authorized to operate under interim status.

(Witt Affidavit at Paragraphs 6, 11, 12; 13). Therefore, U.S.

EPA's entry and inspection will be done "for the purposes of

enforcing the provisions of the Act."

6. U.S. EPA's actions for which this warrant is

sought include the following:

1. To bring upon the property for use and to leave upon

the property all equipment needed for inspection and sampling
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2. To take a maximum of sixty (60) ground water, surface

water and air samples, not including equivalent samples

provided to the company, at approximately 45 locations,

as needed to investigate releases or possible releases of

hazardous waste or constitutents from any units which U.S.

EPA designates as Solid Waste Management Units (SWMUs) at

the facilities. Such sampling shall include the taking of

background samples at the facilities.

3. To package and process such samples for analysis at an

off-site laboratory.

4. To take any further activity deemed necessary by U.S.

EPA to adequately inspect and sample the facilities as

authorized by Section 3007 of RCRA /HSWA, 42 U.S.C. 5*927.

H. The facilities in question are ongoing businesses,

However, no significant disruption or intererence with the

business will occur as a result of U.S. EPA activity.

t. Opposition to U.S. EPA's entry and inspection for

the purposes set forth in Paragraph (G) has not been rescinded

by National-Standard Company. (Witt Affidavit at Paragraph 19) .

On June 9, 1987, National-Standard Company, by its attorneys,

filed a Complaint for Declaratory Relief in the United States

District Court for the Northern District of Illinois, Eastern

Division, Docket No. 87 C 5165. The Complaint alleges that the

sampling scheme1 proposed by U.S. EPA is unauthorized. U.S. EPA
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has not yet responded to the Complaint.

J. Although the U.S. EPA was, and is, entitled to a

warrantless entry upon the site under RCRA/HSHA (and the U.S.

EPA does not intend to waive such a legal position by this

application), in order to assure peaceful acquiescence by the

owner of the site to the U.S. EPA action, the U.S. EPA applies

for this warrant.

K. The United States Supreme Court delsions in

Caraara v. Municipal Court, 387 U.S. 523 (1967) and Marshall v.

Barlows Inc., 437 U.S. 307 (1978), provide ample authority for

this Court to issue a warrant where a statute, such as RCRA/HSWA,

confers a right of entry. See also Mobil Oil Corp. v. E.P.A.,

716 P. 2d. 1187 (7th Cir. 1983), Bunker Hill v. EPA, 658 P. 2d.

1280 (9th Cir. 1981) and Accord Public Service Co. of Indiana

v. EPA, 509 P. Supp. 720 (S.D. Ind. 1981). The standard for

probable cause justifying the issuance of an administrative

search warrant, less rigorous than for a search and seizure

warrant in. a criminal investigation, requires only a showing of

either "specific evidence of an existing violation" or "reason-

able legislative or administrative standards" for conducting a

particular inspection, Marshall v. Barlow's Inc., 436 U.S. 307,

320 (1978). Barlow's reinforced the Court's earlier decision

that:
"Por purposes of «n administrative search such as
this, probable cause justifying the issuance of a
warrant may be based not only on specific evidence
of an existing violation, but also on a showing
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that reasonable legislative or administrative
standards for conducting an inspection are satis-
fied with respect to a particular establishment."
Camara v. Municipal Court, 387 U.S. 523, 538 (1967).

More recently, the Supreme Court stated that "[p]robable

cause to issue an administrative warrant exists if reasonable

legislative, administrative or judicially prescribed standards

for conducting an inspection are satisfied ..." (emphasis

added). Michigan v. Clifford, 464 O.S. 287, 294 n.5, 78 L. Ed.

2d. 477, 484 n. 5 (1984). Therefore, inspections initiated

because of legislative or regulatory standards and inspections

initiated because of specific evidence are subject to the lower

standard.

L. The U.S. EPA has established requisite probable

cause, and has shown reasonable legislative and administrative

standards, satisfying the requirements set forth in the Barlow,

Camara and Clifford decisions, supra, to allow for a warrant to

issue.

M. In this case, the U.S. BPA has demonstrated that:

(1) the U«£. EPA has reason to believe that there are or have

been releases of hazardous waste or constituents from solid

waste management units (as identified and described by U.S. EPA)

at the facilities (Witt Affidavit at Paragraphs 12, 13, 14, 15);

(2) investigation and sampling is necessary and appropriate to
*

enforce the corrective action provisions of RCRA/HSWA (Witt

Affidavit at Paragraphs 8, 9, 10, 11); and (3) consent for the
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U.S. EPA and its officers, employees, representatives, contrac-

tors, and subcontractors has been refused by the owner of the

site. (Witt Affidavit at Paragraph 19).

N. U.S. EPA estimates that the inspection and sampling

can be accomplished in four (4) working days beginning June 15,

1987. Access is needed to take samples at that tine because

arrangements for processing and analysis of the samples have

already been made with a laboratory the week of June 15, 1987.

(Witt Affidavit at Paragraph IB).

A form of warrant is attached to this application.

DATED THIS iCb̂  day of June, 1987.

Respectfully submitted.

^
John A. Smietanka u» «*»*. CbrJr
United States Attorney *

« *""* wtr* /
District court /Q*. j, Mifl>i|M /

—— M* 1^ "ff{_

&
hdmas GezoTherm as Gezon

Chief Assistant United States Attorney
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reaches rath statements whether they an
made during the initial submission of a
claim or during its subsequent investiga-
tion.

As to the second Ptrtt requirement, it
cannot b* laid that Obowy wu responding
to inquiries initiated bytbt government It
wu Obowy who put in motion tb* events
that M to tb* interview* with tb* Secret
Service agent H* Initiated tb* contact
with tb* government by flung a data With
Treasury. Stt Kodgtn, 466 US. at 476-
77,104 S.Ct at 1944-46 (upholding convic-
tion under section 1001 of defendant who
contacted FBI and Secret Service and re-
ported faber/ that hb wife had been kid-
napped and that ehe WM involved in a plot
to kffl the President). That Treasury chose
to rater Obowy's claim to th* Secret Ser-
vice, which hu greater expertiM and re-
source* to consider Ha validity, doe* not
change th* fact that tb* Investigation Into
th* allegedly tost cheek WM commenced at
Obowy's behest

Obowy abo fafls to satisfy th* third
hb fab* statement*

th* Treasury Depart-
BBCtiOB Of

• h* WM OBtlltod to a
cheek. IB Are* «** held that T*i a post-

cannot be thought to "pervert tb* investi-
gator's Doha function." 798FJdat646.
Tub rational* doM not apply hen, where
th* Secret Service agent WM assisting
Treasury m resolving the validity of 01-
sowy's data; ha wa* therefore not acting
"» a purely 'poUes' capacity." Unit*
Stattt ft Bulk, 608 F-2d 818, 816 (6th
CB-.1974X qtiot* witk approval in Ptrtt,
799 P.2d at 644. The agent WM acting, at
bast m part, M an administrator, helping
Treasury dbpose of Obowy's data. Stt
Pint. 799 FAI 646. Obowy's fab* stato-

i Impaired that function.

in Olaowy malu* two Mparate argn-
m*nt* that th* cbargw agabst bun an
muWpbdtoui. Vtot, h* cktai that the

thn* counte of violating Metion 1001 an
murtiphotoui with count on*, which
charges a violation of 18 UAC. | 287
(making a fab* data upon the United
State*). Obowy argues that Congres* did
not intend section 1001 to provid* enmukv
tiYt ptuiiiMinwitt tot ootvroct *vrMfly cow-
*d by a more spsdfk aeetion of tb* crimi-
nal code Uk* section 287. Tbta argument b
beaid*tb* point Obowy1* section 287 con-
viction and hb section 1001 convictions an
not smttipttaltous beceue* they cover dif-
ferent facts and dreumstances. Compart
VnU* Stattt ft Dunean, 698 TM 971,
976 (9th Or.1982) ("[t]ben b no reason
that [a defendant) cannot be charged and
convicted under 18 US.C. | 1001 simply
becauM another statute b abo appttea-
bta'O. eert dtni*. 461 VS. 961, 108 S.Ct
2486, 77 LEdJd 1821 (1988); witk Unit*
Stattt ft Butt, 670 FJd 1868, 1868 (9th
Cbr.1978) (conviction* under both 18 UJS.C.
| 642 and 18 VS.C. | 1001
when bued on exactly th* SUB
M).

Obowy WM charged and convicted of

to the Treasury hi OepteerijM
1986, and hb fab* statement* mad* to the

Jl,-,UWm
Tb* only thing th* two hav* m
that they concern th* urn* ge

unman b
il subject

matter, whether Obowy bad received and
endorsed th* check. Otberwbe, tb* convic-
tions stand quite independent of each oth-
er. Stt BlaMurgtr v. Unit* States, 284
VS. 299, 804, 62 S.Ct 180, 182, 76 LEd.
806(1982).

[4] Obowy rale** more serious con-
cern! by arguing that eounte two, thn*
and four an murtipttdtoui betana* tb*y
allege that be made predeely the same
daniab in responM to the sam* question*
posed to him by the Secret Service agent
He argue* that th* government should not
be able to pile on multiple convictions by
repeatedly asking tb* same question to a
criminal suspect

4*1 IU. 6). 104 SXX 29M, U LAUd 33 (1«(4).

UABJ>JL v. ALYE8XA PIPEUNE SERVICE CO.
*M*M rJ< 441 (Me*, nan 443

While we have not previously addressed
this issue,' in GfMarrf ft Unit* Stattt,
422 V3A 281 (9th Cir.1970), we considered a
very similar contention in th* context of
multiple perjury convictions for repeating
the Sam* U* to a grand jury in responM to
tb* same question. (Mkard reasoned that
then WM no chance the grand jury could
be hindered in its investigation by each
repetition of th* fab* utterance. There-
fore, we held that tb* government should
not be able to obtain multiple perjury con-
victions. Id. at 289-90.

W* bold our reasoning in Gtbkard appli-
cable here. Obowy mad* exactly the same
oral dental to tb* sam* Secret Service
agent twice and then signed a document
embodying th* very seme denial. Th* rep-
etition of Oleowy'i initial fab* statement
did not further impair th* operations of the
government One* b* misled tb* agent,
repeating tb* he add* Uttl* or nothing to
tb* harm caused to the Secret Service's
inquiry. Therefore, w* bold that where
identical fab* •tetements, in either oral or
written form, an mad* to. responM to iden-
tical questions, th* dedarut may be con-
victed only one*.

[6] Finally, Obowy argue* that tb* db-
tnct court inipropwrly mciuclxi •VMMUM
that hb eligibility for sodal security wa*
based on a mental disability and that he
had received over-payment* from th* Social
Security Administration, all tending to
show hb honest, confusion u to tb* ttate
of hta account A trial court's evidentiary
ruling* wQ] not be disturbed on appeal ab-
sent s showing of abuM of discretion.
Unittd Stattt v. Burma*, 648 F.2d 1844,
1849 (9th Or.), etrt dtnitd, 464 UJ3. 847,
102 S.Ct 166, 70 L.Ed.2d 186 (1981).

Tb* district court gave Obowy ample
leeway in attempting to prove b* wu con-
fused sad made an honut mtatak*. It
allowed testimony from defen** witnesses
that Obowy had mad* several mquirbs
4. W. hive pnvtoutly uphdd muluple caunu

under •cllaa 1001 for tubailulnc ttptnu doc-
ument* el Iht nine lime. (MM Sum r. IXO
OH Cn. 546 FJd 133, Slt-39 («ih Clr.l*7»), an.
tmlfi. 430 U& 9M. 97 S.CL 1644. 52 UBdtt

with th* Social Security Adminbtretion re-
garding hb account and that he teemed
genuinely confused about th* account's ita-
tus. The dbtriet judge's decblon not to
admit the proffered additional evidence
wu not an abuse of discretion.

W* affirm u to counte on* and two and
reverse u to eounte three and four.

!• the Hatter of The Petition of the
Adejlmistntor. UNITED STATES EN.
VIRONMENTAL PROTECTION
AGENCY, for Subpoena Enforcement,
PlaiftUff-AMvUee,

v.
ALYE8KA PIPELINE SERVICE COM.

PANYi Geerg* M. Niliia. k*

No. 86^427.
United State* Court of Appeal*,

Nmth Cuvnlt
Argued and Submitted Aug. 8, 1987.

Decided Jan. 6, 1988.

Environmental Protection Agency sued
for anfaf^MnaBt pf •uhMMMiM requiring
Alyesim pipeime services and tts president
to testify sod produce documents ai part of
investigation of balbst water treatment
plant under Toxic Substances Control Act
The United State* Dbtriet Court for the
Dbtriet of Alaska, JamM M. FHsgerald,
Chtof Judg*. limited Mope of lubpoena
somewhat and then ordered compliance.
Appeal wu taken. The Court of Appeab,

i for Mbmli-
rii«ttrtt«r

3S7 <ir, 7) and multiple coovio
lin
documenu. (Mcnf Suut v. Bmitat. 702
133. US (Mi Clr.lWJ).
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Brunetti, Circuit Judge, bold that (1) ap-
peal wai not randmd moot even though
Alyeska had complied with request; (2) in-
formation sought wu relevant to investiga-
tion under Act; (8) under Act, EPA could
investigate merely a suspicion of a viola-
tion; and (4) Jsnisnfn of subpoena under
Act was appropriate even if it might subse-
quently be determined that another envi-
ronmental law wu more appropriate to
remedy problem discovered.

Affirmed.

1. Administrative Law a»d Procedure
«-681

Health and Enviroiuaent ••tt.lW&J)
Subpoenaed party's appeal from dis-

trict court enforcement of Environmental
Protection Agency subpoena was not ren-
dered moot by virtue of fact that party had
complied with requests under subpoena
and enforcement order; records still in
EPA's possession would have to be re-
turned to party if they were wrongfully
subpoenaed, and EPA had served similar
subpoenas which had not yet been satis-
fied, the validity of which would be difficult
to contest due to need for promptness.
Z. Administrative Law us* Procedure

Health and EavlnsuMsrt *»SS.15(7)
Whether district court correctly limited

scope of judicial inquiry in subpoena en-
forcement proceeding initiated by Environ-
mental Protection Agency was question of
law, reviewabw de tuwo; moreover, apptr
cation of law to facto was akw reviewable
de novo since appellate review required
consideration of legal concepts rather than

Law «ad Procedure

For purpose of enforcement of Envi-
ronmental Protection Agency subpoena
against Alyeaka pfpebne services and its
president, requests seeking information
about any chemical substance or mixture,
including oO spflls, wen properly deter-
mined to be relevant to an investigation

the Toxic Substances Control Act,

notwithstanding contention that Act only
regulates PCBa and "imminently hazard-
ous" chemicals; "imminently hazardous"
chemicals are not limited to any particular
list of chemicals, but rather any substance
or mixture that presents an unreasonable
riek of serious or widespread injury to
health or environment, and Act is designed
to cover regulation of all chemical sub-
stances even though several sections of Act
specifically address PCBs. Toxic Sub-
stances Control Act, f 2 et seq., 16 U.S.C.
A. | 8601 et seq.

4. AdsBlnJatratlve Law and Procedure

ad Environment *»S6.16(«M>
The Environmental Protection Agency

was not required to allege that it had suspi-
cion or knowledge of any facts indicating
that Toxic Substances Control Act had in
fact been violated as prerequisite to seek-
ing enforcement of subpoena issued under
Act against Alyeaka pipeline services and
its president m regard to ballast water
treatment plant, notwithstanding claim
that EPA was improperly using T8CA to
obtain information that could not be ob-
tained under Clean Water Act Toxic Sub-
stances Control Act, I ll(e), 16 U.S.CJL
| ttUKc); Federal Water Pollution Control
Act Amendments of 1972, f 101 at seq., as
amended, 88 UJS.OA. I 1S61 et seq.
(. Adamtatetrative Law a*4 Procedure

4-U.lftUl)
Although Toxic Substances Control

Act requires that Environmental Protection
entallawsAgency resort to otiM

for Investigative and regulatory authority,
K —.-——J1.I— •- •- - HtfUmtm u A A* - - *- - -noaaipia, DOMBSJ uonamg Act, enioico-
moot of EPA subpoena issued under Act
against Alyeska pipeline services m con-
junction with Investigation of baDast water
treatment plant was nonetheless appropri-
ate, notwithstanding dahn that EPA was
improperly using Act to obtain Information
^Mft could not be obtained under Clean
Water Act; EPA did not yet know what
chemicals It was deahng with, and ft was
premature to require the Agency to deter-
mine which environmental laws would be

U.8.EJVA. v. ALYESKA PIPELINE SERVICE CO. 445
CIWMSM MS 44> (MOT. I«S§)

moat appropriate to remedy problem. Tox- the BWT plant The EPA maintains that it
• n .._.—— ru_»«.i irf i arw 16 U.S. ' '——"—"— ••--•——--rr--«•- — - . -
k Substances Control Act I
C.A. | 2608(b); Federal Water Pollution
Control Act Amendments of 1972, | 101 et
seq., aa amended, 88 U.S.C.A. | 1261 et
seq.

Edward J. Shawaker, and John T. Stahr,
U.S. Dept of Justice, Washington, D.C.,
for plaintiff-appellee.

Robert Sussman, Washington, D.C., for
defendants-appellants.

Before GOODWIN. ANDERSON and
BRUNETTI, Circuit Judges.

BRUNETTI, Circuit Judge:
The United State Environmental Protec-

tion Agency (EPA) sued in federal district
court for enforcement of its subpoena re-
quiring that Alyeska Pipeline Services
(Alyeaka) and Aryeaka's president George
Nelson testify and produce document* for
an EPA investigation conducted pursuant
to the Toxic Substances Control Act, 16
UB.C. | 2601 et seq. (TSCA). Judge Fitz-
gerald limited the scope of the subpoena
somewhat and then ordered compliance.
Alyeaka failed to obtain a stay of the order
pending this appeal and la currently obey-
ing the enforcement order.

Alyeska operates a "ballast water treat-
ment" (BWT) plant at Valdas, Alaska in
connection with Its operation of the Trans-
Alaaka pipelme. OB tanker* arrive in Val-
dec full of ballast water, which Is pumped
out and replaced with oQ at the pipeline
terminal Thai water is subject to a physi-
cal separation process at Aryeaka's treat-
ment faculty baton ft Is released Into Val-
deaBay.

UW DVT * |*WU%. *•« —— — _____.

is conducting a separate investigation un-
der the TSCA. In particular, the EPA Is
investigating reported incidents to which
tankers dumped contaminated tank wash-
ings from other ships as ballast at the
Valdez terminal before loading crude oil.
These incidents, claim the EPA, are outside
the scope of a CWA relicensing investiga-
tion because the BWT is not designed (or
licensed) to handle water soluble chemical
mixtures or solutions that may have been
involved in the suspect dumpings.

Ditcuttion
A. REVtEWABILITY

(11 An order of a District Court enforc-
ing an administrative subpoena is final and
rips for review. Catty v. Ftdtral Trade
Committion, 678 F.2d 798,798-99 (9th Cir.
1978) ("Catty"). Even though Alyeaka
has complied with EPA requests under the
subpoena and enforcement order, this ap-
peal is not moot First, records still in the
government's possession should be re-
turned to Alyeska if they were wrongfully
subpoenaed. Se§ Catty, 678 F.2d at 796;
Ftdtral Trade Commiltion v. Browning,
486 F.2d 96. 97-98 (D.C.CIr.1970). Next,
the EPA has served subpoenas, which are
similar to the one served on Nelson, on
other Alyeska employees. These subpoe-
nas have not yet been satisfied. BecauseK
would be difficult to fully contest the valid-
ity of each subpoena in subsequent actions
because of the need for prompt response to
the subpoenas, the ease la "capable of repe-
tition, yet evading review" and Is therefore
not moot Ss» Olafim *. Kvttonitllo, 797
F.2d 1611. 1616 (>th Or.1988).

When the EPA issued the subpoena at
•wtta m this ease, ft was also processing
Alyeaka's application for a renewal of its
permit to operate the BWT pursuant to the
dean Water Act (CWA), M UJJ.C. | 1261
et seq. (1988). The EPA doss not have the
power to iesne subpoenas under the CWA,
but does hare that power under the TSCA.
Alyeaka contends that the EPA Improperly
used the Investigatory powers under the
TBCA to further its CWA Investigation of

& APPELLATE STANDARD OP RE-
VIEW

[J] Alyeaka argues on appeal that the
district court erroneously applied a stan-
dard of review too deferential to the EPA
Administrator and merely "rubber
stamped" the subpoena enforcement re-
quest We hold that the question whether
the district court correctly butted the scops
of judicial inquiry in the EPA subpoena
enforcement proceeding to a question of ,
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other atatutea for investigative and regula-
tory authority, if possible, before utilising
the TSCA. [Blue at 26-26]. The legfebv
live history dted by Alyeaka indicates that
Congress waa concerned about laws admin-
iatered by other regulatory agencies rather
than forcing the EPA to "pigeon hole"
investigations under particular atatutea.'

( Congress gave the EPA Admialatntor the
authority to decide which environmental
law ia appropriate to investigate individual
case*:

Lavt adminitUnd by Uu Administra-
tor.—The Adminiatntor shall coordinate
actiona taken under this chapter with
actiona taken under other Federal law*
administered in whole or in part by the
Admuuatrator. If the Adminiatntor de-
termine* that a risk to health or the
environment a«sodated with a chemical
substance or mixture could be eliminated
or reduced to a sufficient extent by ac-
tions taken under the authorities con-
tained in such other Federal Law*, the
Adminiatntor shall use such authorities
to protect against such riak unless the
Adminiatntor determines, in On Ad-
minittrator't dwervfoft, that it is in the
public interest to protect against such
risk by actiona taken under this chapter.
This subsection shall not be construed to
relieve the Administrator of any require-
ment imposed on the Administrator by
such other Federal law*.

2. SJLKep. No. Ms. 94th Con*. Id See*. 23,
iej»<n*W ta l«7« U.S. Code Cona, * Admin.
New* 4491. 4SI1 (197*) Hales:

SECTION 9-RBLATIONSHIP TO
OTKBKLAWS

and dupMcaHoii between da* act and other

(a) ^ __ _
Adodntanur to Hi tab warn h* dsMrmliM*
thst * law irtmlnlelered by another ajency
could b* used 10 prevent or •ufftdcntly re-
duce an umssoiiabk risk to health or the
environment immiliJ by * rhemlrel tub-
•anoe or mixture. la such s cess the Admm-
Ismtor I* to revues) that ammj to (I) Issue

arlae whether or not euch e riik
, sod (I* priiiBJid, sad* (I) If aa order I* leeued

dsdsrinf Ihet SB unreasonable risk I* present-
ed. to deiiimlne It the rlea may be prevented
or eufflcleotly reduced under the lew admln-
luerid by that aatnty. The agency 1» to re-

16 U.S.C. ( M0e<b) (emphasis added). The
statute thus require* resort to other envi-
ronmental law* only if the EPA has al-
ready determined that other law* would
suffice. Since the EPA doesn't even know
(but is attempting to find out) what ehemi-
eals it is dealing with in this case, it I* 1
premature to require the EPA to determine '
which environmental law* are moat appro-
priate to remedy the problem. The subpoe-
na, though, ia relevant to determining
whether there ia a problem that may be
remedied under the TSCA.
E. FURTHER LIMITATIONS ON THE

SCOPE OF THE SUBPOENA
The district court limited the scope of the

subpoena, refusing to enforce requests for
documents relevant to dischargee at eat or
in foreign countries and tanker* that have
no connection with the Valdei terminal aa
irrelevant to a legitimate purpose. We re-
ject Alyeeka'a appeal for further limita-
tion* on the *cop* of the subpoena because,
aa we discussed tupra, all remaining por-
tions of the subpoena are relevant to law-
ful inquiry under a TSCA investigation.

Conelutioni
In reviewing the EPA's petition for en-

forcement of its subpoena, the district
court applied the correct legal standard of
review and properly rejected Alyeaka's
complaint that the EPA waa using the

•foot to a raoueel from the Administrator
within M day* aad publish to fladus* and
conchiekni In the Federal lejlinr.

Subeectton (b) direct* the Administrator to
uec the eutborltlee under other law* he ad-
mlnlalen to prevent or reduce rlake to health
or the environment puKMed by chssslcsl
•utMUiiOBs or nlxturw unltM he dMeWtBtHeM
that such rick* may more appropriately be

Subeectloa (d) direct* the Admlnlelrator to
coneult and coordinate hi* activulee under
thli act wtth the Secretary of Health. Edu-
cation, and Welfere and the bead* of other
appropriate Federal aamdci la order to
echleve msiimum enforcement of Into eel
while {mooring the heat burden of dupHealhic
raqulnrnenu on the** subject to the set The
Admmlcmior U to report annually to the
Conarew on theee effort*.

US, v. TOBIAS
OuieSM rjd 4*» (Stack. Its*)

TSCA subpoena for an improper purpose, mttted from ships
The subpoena, aa limited by the diatrict
court, contains only requests relevant to a
lawful purpose under the TSCA. Accord-
ingly, we

AFFIRM.

449
——— —— -- - , to sea were tangible
property, aad taking of card* could thus be
prosecuted under statute prohibiting theft
or conversion of Government property. 18
U.S.CA. I 641.

UNITED STATES of Asaerlea,

Michael TOBIAS, Defeadnat̂ Apaelnnt
No. 86-U60.

United States Court of Appeals,
Ninth Circuit.

Argued Aug. 6. 1986.
Submitted Dee. 17, 1967.

Decided Jan. 6, 1988.

Defendant waa convicted in the United
States Dartrict Court for the Southern Dis-
trict of California, Earl B. Gflliam, J., of
espionage and theft of Government proper-
ty, and he appealed. The Court of Appeals,
Retahardt, Circuit Judge, held that (1)
cryptographic cards used by Navy to code
and decode top secret meaaagee were tangi-
ble property within meaning of theft of
Government property statute; (!) denial of
defendant1 * motion for disclosure of grand
jury records waa harmless error, if any,
where defendant waa subsequently convict-
ed; and (S) denial of defendant's motion for
disclosure of Illegal (orvefflanc* waa •up-
ported by flf^ift 1 sworn by reapooaible
Government official who had persona)
knowledge of fact at laaue which spadfieal-
ly denied aDegationa.

Affirmed.

S. Criatlaal Law e»lleeXl«.l*)
Denml of defendant1 a motion for db-

cloanre of grand jury record* sought by
defendant in order to determine whether
grand jury waa lawfully constituted and
supervised, and whether quorum of grand
jurors considered evidence and voted to
indict, was harmlnss error, if any, where
defendant waa subsequently convicted of
crimes charged in indictment
*. CrtariMl Law «-«7J<i>

Denial of defendant's motion for dis-
closure of illegal surveillance waa sup-
ported by affidavit sworn by responsible
Government official with personal knowl-
edge of facts at Issue which specifically
denied allegations of illegal surveillance.

1. Larceny «-<
Cryptographic cards used by Navy to

code and decode top secret -——

Joan P. Weber, San Diego, Cal., for plain-
tiff-appellee.

Mark F. Adams, San Diego, Cal., for
defendantappellant

Appeal from the United States District
Court for the Southern District of Califor-
nia.

Before ANDER80N, PREGEBSON
and REINHARDT, Circuit Judges.

RHNHARDT, Circuit Judge:
Michael Tobias waa convicted of espio-

nage and theft of government property.
Tobiaa appeala, claiming that the trial court
erred by denying hi* motion for judgment
of acquittal, refusing to order the produc-
tion of certain grand jury records, aad de-
nying hi* motion for additional disclosure*
regarding electronic aarveQIanee. We af-
firm.

L FACTS
On August 12. 1984, Secret Service Spe-

cial Agent Ronald Lusank received a tote-
phone can from an unidentified caller. The
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NATIONAL-STANDARD COMPANY,

Plaintiff-Appellant,
v.

VALDAS V. ADAMKUS, as Regional Administrator of the
United States Environmental Protection Agency, LEE M.
THOMAS, as Administrator of the United States Environ-
mental Protection Agency, HARDING-LAWSON ASSOCIATES,
and H. and K.W. BROWN,

Defendant-Appellees.

Appeal from the United States District Court
for the Northern District of Illinois, Eastern Division.

No. 87 C 5165-Paul E. Plunkett, Jvdyt.

ARGUED NOVEMBER 10, 1988—DECIDED JULY 17, 1989

Before COFFEY, RIPPLE, and KANNE, Circuit Judges.
RlPPLE, Circuit Judge. This case involves Environmental

Protection Agency (EPA) inspections of two facilities owned
by National-Standard Company (National-Standard) in
Niles, Michigan. In its original declaratory judgment ac-
tion, the appellant challenged whether the Resource Con-
servation and Recovery Act (RCRA), as amended by the
Hazardous and Solid Waste Amendments of 1984 (HSWA),
42 U.S.C. §9 6901 et seq., authorizes EPA to inspect the
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National-Standard facilities. The district court upheld
EPA's inspection authority, and granted the agency sum-
mary judgment. It also denied National-Standard's dis-
covery motion. Vfe now affirm.

I.
BACKGROUND

National-Standard is a Delaware corporation that manu-
factures wire products at its Lake Street and City Com-
plex facilities located in Niles, Michigan. National-Stan-
dard's manufacturing process generates, and the company
stores, materials such as hydrochloric acid, sulfuric acid,
and alkaline wastea These by-products are within the
RCRA definition of "hazardous waste." The statute defines
hazardous waste as:

a solid waste, or combination of solid wastes, which
i because of its quantity, concentration or physical,

chemical, or infectious characteristics may—
(A) cause, or significantly contribute to an in-

7 crease in mortality or an increase in serious ir-
reversible, or incapacitating reversible, illness; or
(B) pose a substantial present or potential haz-
ard to human health or the environment when
improperly treated, stored, transported, or dis-

' posed of, or otherwise managed.
» 42 U.&C. § oWS).1 As required by section 6925(a), Na-
L tional-Standard applied to EPA for a permit for the treat-

1 In the briefs, the parties consistently refer to particular provi-
sions of RCRA, as amended In this opinion, however, any refer-
ences to statutory sections shall be to Title 42 of the United States
Code. The corresponding relevant enactments are as follows:

RCRA U.S.C.
§ 1004(5) 42 U.S.C. § 6903(5)
§ 3004(u) 42 U.S.C. $ 6924(u)
§ 3005(a) 42 U.S.C. § 6925(a)
S 3007(a) 42 U.S.C. § 6927(a)
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ment, storage, and disposal of the hazardous wastes it gen-
erated. See 40 C.F.R. § 270 [hereinafter TSD permit]. At
present, its application remains pending, so that National-
Standard's facilities currently are operating under "in-
terim status." 42 U.S.C. S 6925(eXD. Interim status facil-
ities are required to handle hazardous wastes as if oper-
ating under a permit. Id. (Persons having applied for a
hazardous waste disposal permit "shall be treated as hav-
ing been issued suck permit until such time as final ad-
ministrative disposition of such application is made."). As
part of the process of obtaining a permit, corrective action
must be taken with regard to any releases of hazardous
wastes. Interim status facilities that experience hazard-
ous waste releases are also subject to corrective action.
Id. at 51 6924(u), 6928(h).

On March 24 and 25,1987, EPA officials visited the facil-
ities and performed visual site inspections. During that
tour, the officials determined that there were several "solid
waste management units" (SWMUs) at each faculty and
that corrective action would be necessary. On April 3, EPA
formally notified National-Standard that it was planning
a sampling visit at National-Standard's facilities as the
next stage of the corrective action program required under
sections 6924(u) and 6927. See Letters from Richard Traub
to Richard Moessner (Apr. 3, 1987) [hereinafter Notifica-
tion Letters]; VoLI, R.1 at Ex. 1-A, 1-R In the Notification
Letters, EPA stated that it wanted to conduct a hazard-
ous waste inspection and collect samples to determine the
nature of any corrective action required at National-Stan-
dard's facilities before granting the company a permit to
store hazardous wastes The Notification Letters also
stated that EPA contractors (defendants-appellees Harding-
Lawson Associates and K.W. Brown & Associates, Inc.)
were to assist with the sampling, and that representatives
of the Michigan Department of Natural Resources would
observe the inspection. Finally, the Letters identified
thirty SWMUs at the Lake Street and City Complex facil-
ities that would be targeted by the inspection team.

1
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National-Standard refused to consent to the inspection.
It protested the breadth of EPAs intended sampling, and
stated that section 6924(u) did not authorize the "fishing
expedition" proposed by EPA. It also alleged that many
of the proposed sampling sites were not SWMUs.2 See Let-
ters from Mary Ellen Hogan to T. Leverett Nelson (May
11, 1987), Vol.1, R.1 at Ex. 2-A, 2-B; Appellant's Br. at
38-39. Soon afterwards, National-Standard filed a declara-
tory judgment action in the district court for the Northern
District of Illinois. Vol.1, R.I. The complaint sought
declaratory relief on the ground that EPA lacked authority

1 Neither RCRA nor the regulations promulgated thereunder de-
fine "$olid waste management unit" (SWMU). The regulations do
define a "hcuardout waste management unit" as follows:

'Hazardous waste management' unit is a contiguous area of
land on or in which hazardous waste is placed, or the largest
area in which there is significant likelihood of mixing hazard-

§ ous waste constituents in the same area. Examples of hazard-
= ous waste management units include a surface impoundment,
'' a waste pile, a land treatment area, a landfill ceD, an incinera-

tor, a tank and its associated piping and underlying contain-
; ment system and a container storage area. A container alone
i does not constitute a unit; the unit includes containers and the
I land or pad upon which they are placed.
: 40 C.F.R. ft 260.10.

I The district court formulated its own definition of SWMU by
substituting the word "solid" for "hazardous" in the above regula-

. tion. Mem. Op. at 3 n.3. Neither party challenges this definition.
; The district court claimed support for this interpretation from

I' EPA's promulgation of final regulations under the HSWA, which
state:

The term 'solid waste management unit' includes any unit
• at the facility 'from which hazardous constituents might mi-

grate, irrespective of whether the units were intended for the
management of solid and/or hazardous wastes.' H.R. Rep. No.
196, 98th Gong., 1st Sess., Part 1, 60 (1983) . . . EPA believes
that the term 'unit' at least encompasses . . . 'containers,
tanks, surface impoundment, waste piles, land treatment units,
landfills, incineraton, and underground injection wells.' 47 F.R.
32281 (July 26, 1982).

50 Fed. Reg. 28,712 (July 15, 1985); Mem. op. at 3 n.3.

r 1
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under section 6924(u) to inspect the National-Standard
facilities and that any inspections allowed under sections
6924(u) and 6927(a) were limited to hazardous wastes spe-
cifically listed in the Code of Federal Regulationa Id.
Venue was grounded on the location in Chicago of the
EPA Regional Administrator charged with overseeing
RCRA enforcement at the facilities.

Three days after the filing of the complaint, EPA ap-
plied for and obtained ex parte an administrative search
warrant to inspect the National-Standard facilities from
the United States magistrate in the district court for the
Western District of Michigan (the district that encompasses
Niles). Attached to the warrant application was the affi-
davit of Ms. Carol Witt, an EPA geologist. Ms. Witt had
been part of the EPA visual site inspection team that
visited the National-Standard facilities on March 24th and
25th; as a result of this inspection, she had determined
that there were several SWMUs at each facility. She fur-
ther stated that, based on her observations of discolored
soil, surface water body sediments, discontinuities in vege-
tation, and odors, there had been releases of what may
be hazardous wastes or constituents from some of the
SWMUs, She believed the releases may have been hazard-
ous wastes because they were near known SWMUs con-
taining ignitable solid wastes, copper cyanide, lead, or
waste water treatment sludges from electroplating opera-
tions. Ma Witt proposed taking no more than sixty solid
waste, water, and air samples, including background sam-
ples, at the facilities Vol.11, R.10 at Ex. E On July 15,
1987, three days after obtaining the warrant, EPA com-
menced, execution.
/ Jut-fOn June 16, 1987, National-Standard responded, filing
in the district court for the Western Dictrict of Michigan:
(1) a complaint seeking preliminary and permanent injunc-
tive relief barring EPA from continuing the inspection and
from using the inspection results; and (2) an emergency
motion to quash the administrative search warrant and
to transfer venue of all Michigan proceedings to the dis-
trict court for the Northern District of Illinois, Vol.II, R.1

r
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at Ex. A & Ex. B. After conferring with the district judge
presiding over the pending declaratory judgment action
in the Northern District of Illinois, the chief judge of
the Western District of Michigan ordered all proceedings
transferred to Illinois. National-Standard Co. v. Adamkus,
No. 87-42-M (W.D. Mich. June 16, 1987) (order); Vol.11,
R.1 at Ex. C.

Eventually, all matters were consolidated in the North-
ern District of Illinois. Upon making a finding of related-
ness, the district court joined the Michigan-initiated pro-
ceedings with the original declaratory judgment action.
The court also entered an agreed order whereby EPA
could continue its inspection and take samples from the
National-Standard facilities, but could not obtain the
results of the analyses from EPA's contract laboratories.
National-Standard then filed an amended complaint seek-
ing declaratory relief, an order quashing the administra-
tive search warrant, and preliminary and permanent in-
junctive relief as to the results of the first inspection.
Vol.II, R.30. This complaint, when read in its totality, re-
quests a broad adjudication as to the inspection powers
of EPA with respect to a facility such as National-Stan-
dard's.

The district court later granted EPA's motion to deny
National-Standard's discovery requests and granted sum-
mary judgment in favor of EPA and its contractor co-
defendants. National-Standard Co. v. Adamkus, No. 87
C 5765 (N.D. HI. Mar. 23, 1988) (memorandum opinion and
order) [hereinafter Mem. op.]. The court also vacated the
agreed order—releasing the sampling results to EPA.

. However, on the basis of the record before us, it appears
that no EPA corrective action has been ordered since it1 received the sampling results,
i

r 1
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II.
THRESHOLD ISSUES

A. Jurisdiction
Halfway through its oral argument before this court,

EPA questioned, for the first time, whether the transfer
order by the district court for the VWsstern District of
Michigan was properly granted. Specifically, EPA argued
that Federal Rule of Criminal Procedure 41(a), in con-
junction with the civil action transfer statute, 28 U.S.C.
§ 1404(a), requires this court to conclude that the transfer
was incorrect and that, consequently, we cannot consider
the propriety of the warrant's issuance. Supplemental
briefs were submitted by both EPA and National-Standard.
We hold that EPA has waived this issue. A thorough re-
view of the record reveals no attempt by EPA or its co-
appellees to object to the transfer when it was made.
Never once in all its pleadings or briefs before the various
courts in this case did EPA ever question the validity of
the transfer from Michigan to Illinois. The EPA did not
seek review9 of the transfer order in the Sixth Circuit.
See Illinois Tool Works, Inc. v. Sweetheart Plastics, Inc.,
436 R2d 1180, 1187-88 (7th Cir.), cert dismissed, 403 U.S.
942 (1971); Purer Corp. v. St. Louis Nail Stockyards Co.,
374 R2d 998, 1000 (7th Cir.), cert, denied, 389 U.S. 824
3 When, as here, the legal authority of the district court to trans-
fer a case is at issue, mandamus has been considered an appropri-
ate remedy. See Van Dusen v. Barrack, 376 U.S. 612, 615 n.3
(1964); set also Chesapeake & 0. R. Co. v. Parsons, 307 F.2d 924,
reversed on other grounds, 375 U.S. 71 (1962); Chicago, R.I. &
P. R. Co. v. Igoe, 212 F.2d 378 (7th Cir. 1954); Dairy Indus. Sup-
ply Ass'n v. La Buy, 207 F.2d 554 (7th Cir. 1954); 15 C. Wright,
A. Mfller ft E. Cooper, Federal Practice and Procedure 5 3855
at 475 (1986). On the other hand, as Judge Wisdom noted for the
Eleventh Circuit in Roofing & Sheet Metal Sens. v. La Quinta
Motor /nw, Inc., 689 Fid 982, 987 (llth Cir. 1982), "there is sub-
stantial disagreement among the circuits, and some apparent con-
fusion within the respective circuits, concerning the appropriate
role of mandamus as a remedy for abuses of discretion by district
courts in deciding motions under § 1404(a)."

r
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(1967); see also Roofing & Sheet Metal Servs., Inc. v. La
Quinta Motor Inns, Inc., 689 R2d 982, 986-87 (llth Cir.
1982). Nor did it move for retransfer of the matter in the
district court for the Northern District of Illinois. See
Purex, 374 F.2d at 1000; LinneU v. Sloan, 636 F.2d 65, 67
(4th Cir. 1980); see generally 15 C. Wright, A. Miller &
E. Cooper, Federal Practice and Procedure § 3846
at 359-60 (1986) ("The transfer order is not subject to
review by the transferee court or its court of appeals....
But an order of transfer is not res judicata. A motion to
retransfer the action may be made in the transferee court
and the ruling on that motion is reviewable in the court
of appeals to which the transferee court is responsible.")
(footnotes omitted). Consequently, we shall not allow this
afterthought to be argued before us now.

R Mootness
Next, EPA submits that National-Standard's entire ap-

peal is now moot in light of EPAs having obtained the
results of the sampling analyses after the district court's
agreed order was vacated. A moot case is one that fails
to present a "live" controversy to the adjudicating court.
United States Parole Comm'n v. Geraghty, 445 US. 388,
396 (1980). With regard to establishing mootness, a "heavy"
burden of proof rests on the party suggesting mootness—
EPA. See County of Los Angeles v. Davis, 440 U.S. 625,
631 (1979); United States v. W.T. Grant Co., 345 U.S. 629,
632-33 (1953). EPA has failed to carry its burden.

As noted above, this appeal is from a district court judg-
ment denying National-Standard's broad request for de-
claratory and injunctive relief. Due to the vacation of
the agreed order, EPA now possesses the results of the
search and may order corrective action at the National-
Standard facilities. The facts of this case thus closely
resemble those addressed by this court in Donovan v. Fall
River Foundry Co., 712 F.2d 1103 (7th Cir. 1983). In Fall
River, an employer appealed a district court's holding that
an administrative search warrant obtained by the Occupa-
tional Safety and Health Administration (OSHA) was not

1
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violative of the employer's fourth amendment rights by
reason of alleged overbreadth. Although the warrant had
been executed, this court reviewed its scope and the
subsequent search of the employer's records. In address-
ing the agency's claim that mootness precluded such
review, the court said:

Initially, it is important to note that, despite the
limited search of the Fall River facility OSHA con-
ducted in late 1982 or early 1983, this case is not
moot . . . [SJhould citations issue against Fall River,
pursuant to the limited search, Fall River might con-
test them on the theory that they resulted from a
search that violated the Fourth Amendment because
of the overbreadth of the warrant.

712 F.2d at 1111. Accord Matter of Kulp Foundry Co.,
Inc., 691 R2d 1125, 1129 (3d Cir. 1982) (case moot because
modified warrant had been fully executed and no citations
issued). Contra B&B Chemical Co., Inc. v. United States
EPA, 806 R2d 987, 990-91 (llth Cir. 1986) (rejecting Third
and Seventh Circuits' approach). Indeed, this case presents
a stronger case against mootness than Fall River. Under
the statutory scheme at issue here, there is every proba-
bility that EPA will act on the results of the samples
obtained by the administrative search warrant Under the
comprehensive scheme of RCRA, discussed further infra,
interim status hazardous waste facilities like those at
National-Standard's Niles plants are subject to the same
level of stringent regulation as permitted hazardous waste
facilities. See generally 42 U.S.C. § 6295(i); D. Stever, Law
of Chemical Regulation and Hazardous Waste §§ 5.06[2Ic],
5.06[2IdIiIB] (1988). Therefore, as a result of this search,
EPA win take one of the following steps: (1) order im-
mediate corrective action under section 6928(h); (2) con-
sider the results and nevertheless grant a TSD permit; or
(3) consider the results but not order immediate corrective
action, and then later deny a TSD permit and order cor-
rective action.

r
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This court's holding in United States v. Kit, 658 F.2d
526 (7th Cir. 1981), cert, denied, 455 U.S. 1018 (1982), on
which EPA relies heavily, is not to the contrary. In Kis,
we held that taxpayers' compliance with an Internal Rev-
enue Service request for handwriting exemplars mooted
their appeal as to the enforceability of government sum-
monses for those exemplars. 658 R2d at 532-33. In so rul-
ing, this court agreed with earlier rulings of six other cir-
cuits on the precise question. Id. at 532. We said that:

The [taxpayers] contend that this court could grant
them relief by declaring the summons to be invalid
and by suppressing the handwriting exemplars and
any evidence obtained as a result of their submission.
Such a ruling, however, would ignore the well-estab-
lished rule that questions of suppression should not
be considered until the.time when the Government
seeks to use the evidence. It would be highly
speculative so to rule at this stage, for then is no
guarantee that the Government vnll ever seek to use
that evidence. It may never even bring any subse-
quent actions against the [taxpayers].

Id. at 533 (footnote omitted) (emphasis supplied). There
is no necessity for such speculation here. The statutory
scheme makes further EPA action virtually inevitable. In
the legislative history of the 1984 Hazardous and Solid
Waste Amendments to RCRA, Pub. L. 98-616, 98 Stat.
3221 (1984), Congress made clear that past inadequate ef-
forts by EPA in promulgating regulations, permitting
facilities, and law enforcement necessitated the tightened
statutes. See H. Rep. No. 98-198, Part I, 18-20, 4446,
reprinted in 1984 U.S. Code Cong. & Admin. News 5576-
79, 5603-05. Congress has required EPA to take affirma-
tive action in overseeing hazardous waste at interim status
facilities.4 Thus, to fulfill its congressional mandate, EPA

4 42 U.S.C. } 6927(e). The HSWA also ordered EPA to promul-
gate regulations establishing inspection frequency. Pub. L. 96-616 at
I 231. See generally D. Stever, supra, at § 5.09(2IaIiv] ft n.669.

1
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must "use the evidence" (ij& review the sampling analyses
from this search) either to issue a TSD permit or to order
corrective action.

Besides this initial use of the sampling results, it is vir-
tually certain that EPA will likely again have to reinspect
and resample the National-Standard facilities in order to
guarantee the company's compliance. Congress requires
those facilities granted a TSD permit to undergo manda-
tory inspections at least once every two years. 42 U.S.C.
§ 6927(eXl). The situation presented here is thus "capable
of repetition, yet evading review." See Southern Pacific
Terminal Co. v. ICC, 219 U.S. 498, 515 (1911). There is,
given the statutory scheme, "a 'reasonable expectation' or
a 'demonstrated probability' that the same controversy wiH
recur involving the same complaining party." Murphy v.
Hunt, 455 U.& 478, 482 (1982) (per curiam); see also
Nebraska Press Ats'n v. Stuart, 427 US. 539 (1976) (ques-
tion of constitutionality of pretrial restrictive order not
moot even after the expiration of that order upon jury
impaneling); Wemsteinv. Bradford, 423 U.S. 147,149(1975)
(per curiam). EPA's initial search is the starting point
of an ongoing regulatory relationship between National-
Standard and EPA to ensure the sale storage and even-
tual disposal of hazardous wastes at the Lake Street and
City Complex facilities. Under that scheme, inspections
are not merely possible, but highly likely.

III.
WARRANT ANALYSIS

A. EPA's Statutory Authority
The primary issue raised by the appellant before this

court is whether RCRA authorizes EPA to inspect the Na-
tional-Standard facilities. National-Standard submits that
sections 6924(u) and 6927(a) bar these EPA inspections.
EPA responds that RCRA clearly authorizes inspection
searches like the ones conducted here, and alternatively

r
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submits that EPA's interpretation5 of section 6927 is
reasonable and thus merits deference by this court.' EPA
also submits that section 6924(u)T authorizes the inspec-
tion of National-Standard's Niles facilities. TO hold that
the RCRA InspectMn praviiiuu rdtod upon by the magis-
trate—section 6BB7(a) Mrthniim EPA's entry and inspec-
tion of Nationml-Standartn facOitiet, and thus we affirm
the judgment of thtr*dfttvict court.*
5 See "Inspection Authority Under Section 3007 of RCRA," EPA
Memorandum from Francis S. Blake to J. Winston Porter (Apr.
17, 1986); R.44 at Ex. A.
• EPA Br. at 35. EPA cites Chevron U.S.A. Inc. v. Natural Re-
source* Defence Council, Inc., 467 U.S. 837, 843 n.11 (1984) (stating
that "ftjhe court need not conclude that the agency construction
was the only one it permissibly could have adopted to uphold the
construction, or even the reading the court would have reached
if the question initially had arisen in a judicial proceeding"). In

• Chevron, the Court determined that Congress nad not spoken
to the issue in question and that EPA regulations creating the

: "bubble" concept were reasonable interpretations of the Clean Air
, Act
, T Section 6924<u) states:

(u) Continuing Releases at Permitted Facilities.—Standards
promulgated under this section shall require, and a permit
issued after November 8, 1984, by the Administrator or a
State shall require, corrective action for all releases of hazard-
ous waste or constituents from any solid waste management
unit at a treatment, storage, or disposal facility seeking a per-
mit under this subchapter, regardless of the time at which
waste was placed in such unit. Permits issued under section
6925 of this title shall contain schedules of compliance for such
corrective action (where such corrective action cannot be com-
pleted prior to issuance of the permit) and assurances of finan-
cial responsibility for completing such corrective action.

42 U.S.C. 5 6924(u).
' National-Standard submits that EPA's reference to section
6924(u) in the Notification Letters prevents it from inspecting and
sampling at locations other than SWMUs because that section ad-
dresses solely EPA authority to order corrective action for releases
from SWMUs. We agree with the district court, however, that

(Footnote continued on following page)

r
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The starting point of statutory interpretation is the now-
familiar two-part test delineated in Chevron U.S.A. Inc.
u Natural Resources Defense Council, Inc., 467 U.S. 837
(1964). There, a unanimous Supreme Court explained how
a court is to evaluate an agency's interpretation of a
statute it administers. First, the court must determine
"whether Congress has spoken directly to the precise
question at issue. If the intent of Congress is clear, that
is the end of the matter, for the court, as well as the
agency, must give effect to the unambiguously expressed
intent of Congress." 467 U.S. at 842-43 (footnote omitted).
See also American Mining Congress v. United States
EPA, 824 R2d 1177, 1182 (D.C. Cir. 1987) ('This inquiry
focuses first on the language and structure of the statute
itself. If the answer is not yielded by the statute, then
the court is to look to secondary indicia of intent, such
as the measure's legislative history."). Second, in cases
where Congress' intent is not clear or where "Congress
has not directly addressed the precise issue in question
...[,] the question for the court is whether the agen-
cy's answer is based on a permissible interpretation of the
statute" Chevron, 467 U.S. at 843 (footnotes omitted). We
turn, then, to the first step and examine the language
employed by Congress. See CBS, Inc. v. FCC, 453 U.S.
367, 377 (1981); Reiter v. Sonotone Corp,, 442 U.S. 330,
337 (1979).

Section 6927(a) provides:
(a) Access entry

For purposes of developing or assisting in the de-
velopment of any regulation or enforcing the provi-

' continued
this argument is based on a "faulty premise." Mem. op. at 24.
EPA's Invocation of section 6924(u) in the Notification Letters does
not limit its authority to inspect and sample under section 6927(a),
discussed infra. Under that provision, EPA's inspection authority
is not restricted to SWMUs, but rather, it may inspect any area
in winch hazardous wastes are or have been stored.

r
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sions of this chapter, any person who generates,
stores, treats, transports, disposes of, or otherwise
handles or has handled hazardous wastes shall, upon
request of any officer, employee or representative of
the Environmental Protection Agency, duly designated
by the Administrator, or upon request of any duly
designated officer, employee or representative of a
State haying an authorized hazardous waste program,
furnish information relating to such wastes and per-
mit such person at all reasonable times to have ac-
cess to, and to copy all records relating to such
wastes. For the purposes of developing or assisting
in the development of any regulation or enforcing the
provisions of this chapter, such officers, employees or
representatives are authorized-

CD to enter at reasonable times any establish-
ment or other place where hazardous wastes are
or have been generated, stored, treated, dispos-
ed of, or transported from;
(2) to inspect and obtain samples from any per-
son of any such wastes and samples of any con-
tainers or labeling for such wastes.

Each such inspection shall be commenced and com-
pleted with reasonable promptness. If the officer, em-
ployee or representative obtains any samples, prior
to leaving the premises, he shall give to the owner,
operator, or agent in charge a receipt describing the
sample obtained and if requested a portion of each
such sample equal in volume or weight to the por-
tion retained. If any analysis is made of such samples,
a copy of the results of such analysis shall be fur-
nished promptly to the owner, operator, or agent in
charge.

42 U.S.C. § 6927(a).
National-Standard submits that the plain language of

this provision explicitly limits any authorized inspections
solely to "inspect and obtain samples from any person of

r



r

No. 88-1833 15

any such wastes and samples of any containers or label-
ing for such wastes" EPA thus exceeded its authority in
broadening its search to the collection of samples that,
according to National-Standard, "relate to" hazardous
wastes. Appellant's Br. at 16. In National-Standard's view,
section 6927(a) permits EPA inspections only when a given
facility identifies itself as possessing hazardous wastes,
at which point EPA may sample from any SWMU those
wastes, or their containers, or container labels only. Fur-
thermore, those hazardous wastes which may be sampled
are to be defined by the hazardous waste facility, not EPA.
Id. at 17«

cannot accept such an interpretation of section
6927(a). We agree with the district court that this inter-

would "emasculate EPA's ability to pursue the
remedial goals of RCRA." Mem. op. at 22. Like the

[ district court, we believe that 'ttjhe main purpose of an
| inspection and sampling visit is to detect the presence of
! hazardous wastes If EPA could not inspect an area unless! it knew hazardous wastes were stored there, EPA would
: be rendered effectively powerless." Id. EPA's broad in-
\ spection authority is tempered by its need to show proba-

ble cause and obtain an administrative search warrant, dis-
cussed infra, when a hazardous waste facility owner, such
as National-Standard, does not consent to the inspection.

Section 6927(a) inspections are authorized "[fjor the pur-
poses ... of enforcing the provisions of this chapter."
Chapter 82 of Title 42 of the United States Code, 42
U.S.C. §8 6901-911, provides EPA with a broad mandate
for enforcing the national policy of treating, storing, and
disposing of nazardous wastes "so as to minimize the pres-
ent and future threat to human health and the environ-

• National-Standard submits that- "Neither the statute nor the
regulations allow U.S. EPA's subjective beliefs to be a determin-
ing factor. In fact, the person who produces the material has by
regulation the responsibility for determining whether it is a hazard-
ous waste. 40 CFR S 262.11." Appellant's Br. at 17.
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ment." 42 U.S.C. § 6902(b). The Notification Letters' ref-
erence to a particular provision that authorizes correc-
tive aetion orders for hazardous waste releases from
SWMUs-section 6924(u)-does not limit EPA's ability to
inspect and sample from areas other than SWMUa. EPA's
inspection and sampling authority derives from the broad
language in section 6927(a), which empowers the agency
to enforce the entire RCRA scheme, not just a particular
provision. In determinm* the material that EPA may sam-
ple under section 6887(a), Congress Bgnificantte chose the
broad, general term "hazardous waste** defined in section
6903(5) (set out m Purt D rather than "hazardous waste
identified or lifted tinder this subchapteif employed in
other proviaions. See, e.g., 42 U.&C. f§ 6924(a), 6925(a).
This broad range of materials Congress intended to sub-
ject to sampling under section 6927(a) was demonstrated
in the HSWA legislative history:

EPA's authority under these provisions [RCRA sec-
tions 3007 and 7003] is not limited to wastes that are
Identified or listed' as hazardous, but rather includes
all waste* that meet the statutory definition of
hazardous

H. Rep. 198, 98th Cong., 1st Sess. 47 (1983); see EPA Br.
at 28 n.15.

Finally, National-Standard's interpretation of section
6927(a) as being limited to situations of proven actual
releases is also incorrect. A similarly narrow interpreta-
tion of the Clean Water Act was rejected by this court
in MobU Oil Carp. v. EPA, 716 F.2d 1187 (7th Cir. 1983),
cert denied, 466 U.S. 980 (1984). In Mobil, this court
refused to quash an administrative search warrant for the
sampling of untreated waste water. The court interpreted
the Clean Water Act and held that:

These provisions of [the Clean Water Act inspection
provision] leave no doubt that the Congress that en-
acted that Section was firmly convinced that the in-
terest of permit holders such as Mobil in keeping

r
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secret information about the pollutants in its waste
water is not entitled to protection.

716 F.2d at 1190. Likewise, section 6927(a) clearly vests
broad authority in EPA to inspect and sample any facil-
ity at which the agency has probable cause to believe that
violations of the statute are occurring.

B. Issuance of Warrant
National-Standard next argues that, despite EPA au-

thority to inspect and sample pursuant to an administra-
tive search warrant, such a warrant was granted improp-
erly here.10 The appellant claims three flaws in the war-
rant: (1) not enough probable cause was shown; (2) the
warrant was overbroad; and (3) it should not have been
issued ex parte. Upon review, however, we determine
that none of the alleged flaws exist.

L Probable Cause
The appellant asserts that Ms. Witt's affidavit provided

insufficient probable cause for the issuance of the war-
rant In order for an administrative warrant to issue,
(1) there must be specific evidence of an existing viola-
tion, or (2) the search must be part of a general neutral
administrative plan. Marshall v. Barlow's, Inc., 436 U.S.
307, 320-21 (1978). Here, the warrant was issued on the
former basis—specific evidence of a RCRA violation. Na-
tional-Standard recognizes that administrative warrants do
not require the same degree of probable cause as do crim-
inal warrants. See Weyerhauser Co. v. Marshall, 592 F.2d
373, 377 (7th Cir. 1979); In re Establishment Inspection
of Gilbert & Bennett Mfg. Co., 589 F.2d 1335 (7th Cir.
1979); West Point-Pepperell, Inc. v. Donovan, 689 F.2d
950 (llth Cir. 1982). Nevertheless, it urges that Ms. Witt's
affidavit does not satisfy even these standards.

10 Other than the jurisdictional and mootness claims discussed
rupra, EPA raises no procedural challenges to our consideration
of this issue.

r
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To determine whether this warrant passes probable
cause muster, we shall compare the quantum of evidence

Sresented to the reviewing magistrate to that considered
y other courts reviewing the issuance of administrative

search warrants. See Gilbert & Bennett, 589 F.2d at 1342.
In Weyerhauser, this court rejected as insufficient an affi-
davit for an OSHA search that merely stated a general-
ized summary of the one complaint that the agency re-
ceived. 592 F.2d at 378 & n.6. In Gilbert & Bennett, this
court upheld a very detailed affidavit in support of an
OSHA search that listed explicit conditions and com-
plaints. 589 F.2d at 1339-42. The court also noted that
in determining whether probable cause exists, " 'the need
for inspection must be weighed in terms of [the] reason-
able goals of code enforcement.'" Id. at 1338 (quoting
Camara v. Municipal Ct, 387 U.S. 523,535 (1967)); see also
Burkart Randall Division of Textron, Inc. v. Marshall,
625 F.2d 1313 (7th Cir. 1980). In West Point-Pepperell,
the Eleventh Circuit found sufficient probable cause in
an affidavit based on nearly seventy interviews. 689 F.2d
at 958.

Here, we conclude that, like the affidavit reviewed in
Gilbert & Bennett, Ms. Witt's detailed affidavit satisfies
the level of probable cause necessary for the issuance of
an administrative search warrant As outlined supra, Part
I, the affidavit explained the various known hazardous
wastes at the National-Standard facilities and the affiant's
observations at earlier visual site inspections. See R.44
at Ex. D. Additionally, the affidavit included photographs
of what appear to be dead vegetation, leaking barrels, etc.
"In no way was the warrant application mere boilerplate,"
concluded the district court. Mem. op. at 16. We agree.
This specificity, together with Congress' express desire
for strong enforcement of the RCRA statute, supra, clear-
ly constituted sufficient probable cause for the issuance
of the administrative search warrant.

r
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f. Overbroad Warrant
National-Standard also argues that the warrant pur-

ports to grant EPA permission to perform inspection and
sampling beyond that specifically described in RCRA.
See 42 U.S.C. § 6927(a). In particular, it submits that
"background samples" authorized by the warrant are not
authorized by RCRA. Appellant's Br. at 36. National-
Standard has not asserted that procurement of such back-
ground sampling incurred any specific problems, such as
undue interference with plant operations; indeed, an exam-
ination of a map of the facilities confirms that no sampl-
ing locations were obstructive.

The Supreme Court's discussion in Dow Chemical Co.
v. Unto* State, 476 U.S. 227 (1986), is persuasive guid-
ance. There, Dow claimed that EPA had no authority to
use aerial photography to implement its statutory power
for site inspection under the Clean Air Act The Court
held that:

Congress has vested in EPA certain investigatory
and enforcement authority, without spelling out pre-
cisely how this authority was to be exercised in all
the myriad circumstances that might arise in monitor-
ing matters related to clean air and water standards.
When Congress invests an agency with enforcement
and investigatory authority, it is not necessary to
identify explicitly each and every technique that
may be used in the course of executing the statutory
mission. . . .

Regulatory or enforcement authority generally car-
rift with it all the modes of inquiry and investiga-
tion traditionally employed or useful to execute the
authority granted.

476 U.S. at 233 (emphasis supplied).
Background sampling is a mode of "inquiry and investi-

gation traditionally employed" in the type of scientific
sampling authorized by section 6927(a). Accordingly, we
agree with the district court that "[tjhe power to take

r
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background samples is implicit in EPA's power to detect
releases of hazardous wastes." Mem. op. at 23. There is
"no indication in the statute that Congress intended to
foreclose EPA from taking control or background samples
in the ordinary course of scientific investigation." Id.
Therefore, in light of our determination that the adminis-
trative search warrant was properly limited in scope (loca-
tion, duration, and number of samples) to meet the Dow
standard, we hold that the warrant was not overbroad.

S. Ex Parte
To persuade this court that use of an ex parte proceed-

ing was improper, National-Standard relies almost exclu-
sively on the district court opinion in In re Stauffer Chem-
ical Co., 14 Env't Rep. Cas. (BNA) 1737 (D. Wyo. 1980),
ojf a, 647 F.2d 1075 (10th Cir. 1981). In Stauffer, the dis-
trict court quashed an EPA administrative search warrant
for the Clean Air Act inspection of a phosphate plant. It
said that:

The use of an ex parte proceeding to obtain the Ad-
ministrative Warrant was, under the circumstances
of this case, improper and violated principles of funda-
mental fairness. This is a case of first impression.
EPA's counsel. . . was at all times fully aware that
Stauffer would challenge the Agency's authority to
force entry by private contractors onto plant prem-
ises. For that reason, fundamental principles of
justice and fair play dictated that Stauffer be allowed
to contest the issue before a warrant was issued and
the entry effectuated. However, instead an ex parte
procedure was issued by EPA in this case, without
notice of any kind to Stauffer. . . . Although ex parte
warrants may be proper under other circumstances,
we feel that in view of the novel aspects of this case,
notice and an opportunity to be heard should have
been provided by the EPA's attorney.

r



No. 88-1833 - 21

Stauffer, 14 Env't Rep. Cas. (BNA) at 1741 (emphasis sup-
plied).11 National-Standard submits that, like the Stauf-
fer Company, it voiced its intention to mount a legal chal-
lenge to EPA's authority to inspect, no exigent circum-
stances existed, National-Standard had been cooperative
in following the permit procedure, and these provisions
of RCRA had not yet been interpreted by this court.

National-Standard's argument fails to recognize that ex
parte proceedings are the normal means by which war-
rants are obtained in both criminal and administrative ac-
tions, and do not, in and of themselves, evidence bad faith.
See Midwest Grower's Co-Op v. Kirkemo, 533 F.2d 455,
464 (9th Cir. 1976); In re Stanley Plating Co., Inc., 637
F. Supp. 71, 72 (D. Conn. 1986). In Stanley Plating, the
court held that the pendency of a civil proceeding that
had been initiated against the polluter by EPA did not
prevent the agency from invoking its search and sampling
power accorded by section 6927(a); the discovery con-
straints of Rule 26 of the Federal Rules of Civfl Procedure
did not dictate otherwise. 637 F. Supp. at 72."

EPA's inspection authority in section 6927(a), together
with the admitted presence of hazardous waste at the fa-
cilities, an EPA scientist's belief that a release of hazard-
ous waste had occurred, and satisfactory probable cause,
preclude any argument that it was improper for EPA to
apply for and obtain an ex parte administrative search
warrant The mere pendency of a related civil action does
not automatically preclude EPA's use of other authorized

11 In Staufftr, the company had made dear that it did not con-
test the right of government officials to enter the premises but
did contest EPA's contracting inspection responsibilities to private
contractors.
u Similarly, the Ninth Circuit in Midwest Growers reasoned that
the Interstate Commerce Commission's use of an ex parte war-
rant did not demonstrate bad faith, despite the court's ruling that
the agency's belief in its authority was erroneous. 533 F.2d at 464
ft n.21. As we discussed supra, EPA here correctly concluded that
it possessed statutory authority.
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law enforcement technique* such as the ex part* applies
tion for an administrative search warrant See Stanley
Plating, 637 F. Supp. at 72.

CONCLUSION
EPA was properly authorized by section 6927(a) to per-

form an inspection and sampling visit at the Niles Lake
Street and City Complex facilities of the National-Stan-
dard Company. Therefore, we affirm the district court's
grant of summary judgment to EPA on this issue.13 We
also affirm the district court's judgment upholding the is-
suance of the warrant and denial of discovery to National-
Standard.14

AFFIRMED
19 As outlined by the Supreme Court in Andersonv. Liberty Lobby,
Inc., 477 U.S. 242 (1986), summary judgment should be granted
when there exists no genuine issue of material fact. Here, the ap-
pellant submits that conflicts between the affidavits of Ms. WHt
and Mr. Richard Moessner, National-Standard's manager of en-
vironmental control, evidence such a genuine issue of material
fact Specifically, National-Standard argues that, although Ms. Witt
attested to facts with sufficient particularity to support an admin-
istrative warrant, questions arise to the satisfaction of the level
of particularity required by Rule 56(a) of the Federal Rules of Civil
Procedure. Upon making a de now examination of the subject mat-
ter of the summary judgment motion—the validity of the search
and the warrant—however, we conclude that the appellant is
mistaken. As demonstrated above, supra Part III.B., no genuine
issues of material fact exist about the validity of the warrant.
14 The district court ruled that National-Standard may not pursue
discovery of the warrant application and obtain a hearing to chal-
lenge the factual assertions in Ms. Witt's affidavit. Mem. op. at
17. The court stated that Franks v. Delaware, 438 U.S. 154 (1978),
allowed challenges of an affidavit's truthfulness only after a "sub-
stantial preliminary showing" of falsehood. Id.

la In re Establishment Inspection of Gilbert & Bennett Mfg. Co.,
589 F.2d 1335 (7th Or. 1979), we held that a district judge's deci-
sion to deny discovery of the facts attested to in support of an

(Footnote continued on following page)
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14 continued
administrative warrant was, like all discovery decisions, "com-
mitted to the sound discretion of the district judge, and . . . may
not be easily reversed on appeal." 589 F.2d at 1340. Where the
information provided "was adequate on its face to establish proba-
ble causeU there was no need to pursue further discovery, and
the judge acted properly in not granting such relief." Id. Accord
Donovan v. Mother Steel Co., 791 F.2d 1535, 1537 (llth Cir. 1986)
("the reviewing court is charged with examining the magistrate's
actual probable cause determination—not what he or she might
have concluded based on information not presented in the war-
rant application"), cert, denied, 479 U.S. 1030 (1987); cf. Brock v.
Brook* Woolen Co., Inc., 782 F.2d 1066, 1069 (1st Cir. 1986)
("Frankt merely holds that subfacial challenges are not mandated
to protect a defendant's constitutional rights unless the specified
showing is made.") (emphasis in original).

Under the Gilbert & Bennett rule, we find no abuse of discre-
tion by the district court, and thus we affirm its denial of discovery
to National-Standard.

USCA 79004—Midwest Law Printing Co., Inc., Chicago-7-17-89—500
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ate » mad* the ban of tort Ikbaity. Thfc
Court reeognisea that section 1882(c) ia m-
appueable to tha procedural postnn of this
ease because tlda ia not a "direct action"
against the insurer within the meaning of
thestatnte. S~Irn** AUtiaUto* Co.,
486 F-Supp. 676, 677 (WD.OkIa.1977).
However, those courts that have con-
sidered section 18S2(c) in tha context of
uninsured motorist provisions of a plain-
tiffs insurance coverage have not only held
that a plaintiff a claim based on to own
uninsured motorist coverage is not a "di-
rect action" against the insurer under sec-
tion I832(c), but have also thereafter spe-
cifically considered the residence of the
uninsured motonst uabflHy carrier for pur*
poses of determining whether federal sub-
ject matter diversity jurisdiction exists.
Stt Fortton » St Paul Fir* and JfortM
Int. Co., 751 F.2d 1157,1169-60 (llth Or.
1985); McGlinduy 9. Hartford Aeeidtxt
it Indtmmty Co., 666 F3opp. 70 (ED Ja,
1987); Carptnttr * Winoii Centra* Gulf
RJt. Co, 624 F.Supp. 249, 262 (MDXa.
1981); Irvin « AUitatt /ML Ox, 486
FSupp. 575, 577 (WD.OUa.1977); Bitkop
v. AUitaU Int. Co., 818 F-Supp. 875 (WJ).
Ark.1970).

While it is traa that "nominal or formal
parties who have no interest m the action
wffl be ignored" by the Court in determin-
ing the mristonce of complete diversity, in
this case the relevant Tennessee statute
gives Tennessee Farmers Mutual the legal
right to represent itself and/or the defend-
ant Garner m* this tort suit Therefore, ha
interest in thie suit cannot be considered
nominal for purposes of determining diver-
sity. Sst 18B C. Wright, A. Mffler 4 E.
Cooper, Ftdtral Praetiet and Proetdurt
f 8606 an. 2, 14 (1984).

Absent authority to the contrary, be-

nnmsnnd motorist carrier legally a party
defendant when served pursuant to T.CJL
| 66-7-1206, tUa Court mart consider the
residency of Tennessee Farmers Mutual to
determine if jurtodktioo b proper m thfc

al is aTeanessee insurance company with

Having found that no diversity ez-
fat this ease, the motion to dismiss of

Tennessee Fanners Mutual Insurance Com-
pany wiD be GRANTED. An appropriate
order wiD enter.

NATIONAL-STANDARD
COMPANY. Plaintiff,

v.
VaMas V. ADAMKUS, et aL.

Noa. 87 C 5166, 87 C 6X91
United States District Court,

ND. mmok, ED.

it to not diverse from tha plaintiffs • thfc

March 28, 1988.

Private company sought declaration
that Environmental Protection Agency ex-
ceeded to authority in inspecting compa-
ny's premises. The District Court, Plunk-
ett, J., held that: a) affidavit gave rise to
probable cause for issuance of administra-
tive search warrant, and (2) Agency was
entitled to inspect premises upon showing
of probable cause.

Ordered accordingly.

1. Searches and Sdsores •»!»
Probable cause for administrative

search warrant may be baaed either on
specific evidence of existing violation, or on
showing that inspection is being conducted
pursuant to general administrative plan for
enforcement of statute derived from neu-
tral sources.
2. Searches and Sahnrea 4*129

Environmental Protection Agency offi-
cial's affidavit was sufficient to support
Hi»«Hn£ of probable cause for issuance of
administrative search warrant when affi-
davit stated that basardooa wastes had
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been stored. Solid Waste Disposal Act,
| S007(a), as amended, 42 U.S.CJL
| 6927(a).

been generated, stored, treated, disposed of
or transported from subject company's fa-
culties, and that official's inspection of
premises had revealed evidence of hazard-
ous waste releases.
S. Searches and Seizures e»l»|

Company which was subject of admin-
istrative search warrant issued for benefit
of Environmental Protection Agency could
not pursue discovery or obtain hearing to
challenge factual assertions in warrant ap-
plication absent preliminary showing of
false statements in affidavit

~i Searches and Seizures *»129
v.. Environmental Protection Agency did
not act improperly in seeking administra-
tive search warrant ex parte after it knew
that company objected to fta proposed sam-
pling visit and had filed lawsuit to contest
matter, absent showing that confidential
information would be disclosed by virtue of
Agency's sampling visit
ft. Health and Environment «»*S.5<SJ)
"**' Environmental Protection Agency may
'enter any place to inspect and take sam-
ples, upon showing of probable cause to
believe that hazardous wastes are or have
Been stored in that place; moreover, Agen-
cy possesses limited authority to take sam-
ples from areas where hazardous wastes
never were stored, in order to obtain back-
ground samples. Solid Waste Disposal
Act, | 3007(s), as amended, 42 US.CJL
J«27(aX
& Health and Environment «»2U(U)
v
: Environmental Protection Agency's in-

spection and sampling authority is not lim-
ited to solid waste management units at
storage faculties, but rather extends to any
WM in which hazardous wastes are or have

AD of the statutory reference* In this opinion.
«cept as otherwise explicitly noted, are to Title
I of the United State* Code.

_^ke term 'hazardous waste' mean* a solid

*>*eeau*e of to quantity.
' *'— 'lamkal. or infectious

*
: "(A) cense, or •trt*~«*r

— - ->. Hi-, -_ -_- i_flonuny OF MB n
••WwWMbta, or fM3*pocn*ttinff wtWBota, in*

Luk M. Rundio, Jr., McDermott, Wfl] *
Emery, Chicago. IH. Mary Ellen Hogan,
Robert J. Slobig, McDermott, Wifl 4 Em-
ery, for pbmtiff.

Gafl C Ginsberg, Asst U.S. Atty., for
defendants.

MEMORANDUM OPINION
AND ORDER

PLUNKETT, District Judge.
In this case, we are asked to determine

the scope of the United States Environmen-
tal Protection Agency's ("EPA") inspection
and sampling authority under the Resource
Conservation and Recovery Act ("RCRA"X
at amended by the Hazardous and Solid
Waste Amendments of 1984 ("HSWA"), 42
U.S.C. } 6901, «< «•*> Plaintiff National-
Standard Company ("National-Standard")
filed this action for declaratory and tnjunc-
tive reKef challenging the propriety of
EPA's entrance onto its properties for an
inspection and sampling visit We conclude
that EPA acted within the scope of its
statutory authority at all times, and there-
fore we enter summary judgment for EPA.

L Statutory Fmmework
RCRA is a comprehensive statutory

scheme designed to regulate the storage,
transportation, and disposal of solid wastes
in the United States. RCRA provides that
every person owning or operating a faculty
for the treatment, storage, or disposal of
hazardous wastes or hazardous constitu-
ents,1 or planning to construct such a facfli-

(B) pow a •ihetantlit present or potrnHal
haiard to human heal*^1 or the environment
when improperly treated, stored, transported.
or dispoeed of. or otherwise manatnd

42 VSJC. | 6903(5).
'KsUntraous Wattle Conjtitucnr JBMIU A cotv

the hasardou* wejte in Pan 261. Subpari D. of
this chapter (40 CFJt I 261J4 at«af) or a
cMMdtuent listed in Table I of f 2*1.24 of
thto chapter [40 CFJL | 24U4J.
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ty, mot obtain a permit from EPA.
|6986(a). Section «26<cXl) provide* that
a permit win issue if the haaardooa waste
treatment, storage, or disposal facility i
plies with aD of the standards and require-
ments set forth in sections 6924 and 6928.

the many rsqokements h ASM
» is the requirement that any release

of haaardous wastes from any fadtty, re-
ganOeu of whether the spffl occurred be-
fore or after the issuance of the penaft,

(u) Continuing Releases at Permitted
Facilities.— Standards promulgated un-
der this section shall require, and a per-
mit issued after November 8, 1984, by
the Administrator or a State shall re-
quire, corrective action for all releases of
hazardous waste or constituents from
any solid waste management unit at a
treatment, storage, or disposal facility
imking a permit under this •ubehapter,
regardless of the time at which waste
was placed in such unit Permits issued
under section «926 of this title shall <
taUfi Mo6oluts) OX
corrective action (where such corrective
action cannot be completed prior to is-
suance of tiie permit) and assurances of
40 CJJL i 2*0.10. la addition. Appendix VTD
to Pan 261 of 40 CJ^btt hundred* of <

pound^ aad
culc* which an
Tabk 302.4 of 40 CF JL (Hei of hazardous

far purpoaii of CERCLA).

X Neither BXKA ear the
l»ted thereunder apUddjr define what the i

("SWaltT)

'MfoOows:

cootisjuous area of toad oa oc i& watch haa»
ardous waste to placed, or the large* ana la
wfakfa thtra to dfaiflcaat HkeUbood of mtadaf

nwat unto harludt • surface ImpomMlimal, a

. a teak aDd Its i

i aad Ae land ar pad i
wttcfa thty am pteeel

40 CJJL | 2«Uia from thto deflnUea
can lafer that s SWMU to a 'coartsjnem er

responsibility
such corrective action.

tor completing

42 U.S.C. | «24<u).»
RCRA also provides that EPA may re-

quire a person owning or operating a facili-
ty on "interim status"4 to take corrective
action in the event hasardons wastes are
released into the environment

(h) Interim status corrective action
(1) Whenever on the basis of any infor-

mation the Administrator determines
that there is or has been a release of
hasardons waste into the environment
from a facility authorized to operate un-
der section 692fi(e) of this titie, the Ad-
ministrator may issue an order requiring
corrective action or such other response
measure ss be deems necessary to pro-
tact human health or the environment or
the Administrator may commtnce a ehrfl
action in the United States district court
in the district in which the facility is
located for appropriate refief , including a
temporary or permanent njunction.

(2) Any order issued under this subsec-
tion may include a suspension or revoca-
tion of authorization to operate under
section 6925(e) of this title, shall state
with reasonable specificity the nature of
land on or la which joeVwewii placed...."
1U« definition of aa SWMU to borat out by
language accompanying- EPA's proaultatioa of
flaal Kgulatkma under HSWA,

Tat tern solid WMIC nioigcBMDt unir UH
chide* may unit at the iteBty Irem which
tftSMMSvbMISl I'Bliieiti*! fc^lltl Hftta^nW MhitWVtMl in^b

•pattto of whether the uota were intended

out wans. HJUtep. No. 19«, 9tth Coac,
lat Soak. Part 1. 60 (1913) ... EPA believt*
tt»«t (5t tenn *unit' at leaat
'ooataiacn,
waate plln. lmt"< tnaoaeai units.
iadacraton. and Madarareuad Injectioa
weQa.1 47 FR 32231 (My M. 19t2).

50 FedJU* 2S712 (July IS. 1N5).

. Any penoa who hat applied for a permit oa
aa adaunf. facility, which fadfcy to raouirad »
have a parailt. aad who hw oaaipUad with «ee-
tloa *930(a) Craquiriai aottfkeiloa to the EPA
_m f),^ l(M^h4)4^

|«93S(aXlX A
i ffcocet ftod dnpott of

as tf he or she had
.(•Jchetl
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the required corrective action or other
response measure, and shall specify a
time for compliance. If any person
named in an order fails to comply with
the order, the Administrator may assess,
and such person shaO be liable to the
United States for, a crril penalty in an
amount not to exceed 126,000 for each
day or noncompliance with the order.

42 U.S.C. } 6928(hX
The case before this court challenges the

scope of EPA's inspection and sampling
powers under RCRA, EPA's general au-
thority to enter, inspect, and obtain sam-
ples from RCRA regulated facilities comes
from section 6927(a):

(•) Access entry
For purposes of developing or assist-

ing m the development of any regulation
or enforcing the provisions of this chap-
ter, any person who generates, stores,
treats, transporta, disposes of, or other-
wise handles or has handled hasardous
wastes shall, upon request of any officer,
employee or representative of the Envi-
ronmental Protection Agency, duly desig-
nated by the Administrator, or upon re-
quest of any duly designated officer, em-
ployee or representative of a State hav-
ing an authorized hasardous waste pro-
gram, furnish information relating to
such wastes and permit such person at
aO reasonable times to have access to,
and to copy aD records relating to such
wastes. For the purposes of developing
or assisting m the development of any
regulation or enforcing the provisions of
this chapter, such officers, .employees or
representatives are authorised

(1) to enter at reasonable times any
establishment or other pace where
hazardous wastes are or have been
generated, stored, treated, disposed of,
or transported from!
(2) to aspect and obtain samples from
any person of any such wastes and

1 samples of any containers or labelinf
- for such wastes.
' Each such inspection shaO be commenced

,_ and completed with reasonable prompt-
—"'Mia, If the uffinei, employee or repre-
.j'sentetive obtains any samples, prior to

leaving the premises, he shall give to the
owner, operator, or agent in charge a
receipt describing the sample obtained
and if requested a portion of each such
sample equal in volume or weight to die
portion retained If any analysis is made
of such sample*, a copy of the results of
such analysis shaO be furnished prompt-
ly to the owner, operator, or agent in
charge.
The issue m this ease is whether the

EPA, acting pursuant to section 6W7(a),
lawfully entered National-Standard's facili-
ties, inspected the premises, and took sam-
ples.

U. Fact*
National-Standard manufactures wire

products at its two facilities in Nfles, Michi-
gan, known as the Lake Street facffity and
the City Complex facility. In the course of
its manufacturing activities, National-Stan-
dard generates materials (such as hydor-
chJoric add, sutfuric acid, and afltatoe
wastes) which are within the RCRA defini-
tion of "hazardous wastes." ff 8908(5).
As required by law, National-Standard ap-
plied to EPA for a Part B permit under
RCRA (aw 40 CJJL Part 270) for the
temporary storage of the hazardous wastes
it generated. At present, the application
remains pending and National-Standard is
operating its waste storage facilities on
"interim status." Sat n. 4, mpra.

On April 3, 1987, EPA informed Nation-
al-Standard that it was planning a sam-
pling visit at National-Standard's fintitits
as the next stage of the corrective action
program required under section 6924(u).
EPA wanted to see if any corrective action

required at National-Standard's facili-
ties before granting the company a permit
to store hasardous wastes. EPA wanted
its subcontractors (defendants Hardmg-
Lawson Associates and K.W. Brown) and

aaent of Natural Resources CMDNB") to
accompany it on the sampling visit and to
actually take the samples and analyse
™*"» EPA identified twenty areas it
wanted to sample at the Lake Street beffl-

131

.1
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ty and ten such anas st the City Complex
site.

National-Standard objected to EPA's
proposed sampling visit ss beyond the
scope of EPA's statutory ••mpHny authori-
ty. After unsuccessful attempts to resolve
their differences, National-Standard filed
the present action for declaratory relief.
National-Standard sought a declaration
that the EPA's proposed sampling visit ex-
ceeded its statutory authority.

Three days later, aad despite its knowl-
edge of the pendency of tafc ease, EPA
applied e* parts to a magistrate m the
United States District Court for the West-
ern District of Michigan (the district m
which National-Standard's f*j>|Tf*i«f an lo-
cated) for an administrative search war-
rant EPA submitted the affidavit of Carol
Wttt, a geologist employed by EPA, m sup-
port of its warrant application. Wrtfs affi-
davit stated that she had visually inspected
Nstional-Standard's facilities sad had de-
termined that then wen several SWMUs
(see n. 3, tupra) at each facility. Wttt
further stated that she determined from
her observations of discolored soil, surface
water body sediments, discontinuities m
vegetation, and odors, that then had been
releases of what may be hasardous wastes
or constituents from some of the SWMUs.
Wrtt stated she believed the releases may
have been of hasardous wastes because
they wen near SWMUs containing ignfta-
ble soUd wastes, copper cyanide, lead, or
wastewater treatment sludges from elec-
troplating operations. Wttt proposed tak-
ing no more than sixty sofl, water, and afar
samples, including background samples, at
the facilities.

The magistrate issued die warrant as
requested. The warrant authorised the
EPA to enter National-Standard's plants,
to inspect the premises, sad to take up to
sixty samples.

Nstional~8tf'*"^*iH immediately finvr
into this court leering an emergency order
quuhmg the search warrant and tempo-
rarily restraining EPA from f«"ft»*«*"g its
samphng vWt We declined to issue the
temporary restraining order, finding no a>
reparable injury and finding the equities

favored the EPA. Subsequently, however,
the parties reached an agreement to main-
tain the status quo pending judicial resolu-
tion of their dispute. EPA'i eootracton
were given access to National-Standard's
facilities, but the results of the analysis of
those samples have been withheld from
EPA pending resolution of this suit

HI Tkt Partitt' Arfununtt
EPA contends that National-Standard's

soft is essentially an attack on the validity
of the administrative search warrant issued
by the magistrate in Michigan. EPA main-
tains that the warrant which authorised
EPA to search, inspect, and sample Nation-
al-Standard's facilities was completely
proper. In arguing the validity of the war-
rant, EPA first contends that our review of
the magistrate's determination to issae the
warrant is limited to the materials present
ed to the magistrate. According to EPA,
we an not supposed to conduct an eviden-
tiary hearing or consider extrinsk evidence
unless National-Standard alleges ^fit the
warrant application contained deliberate
falsehoods or recklessly dfengarded the
tenth *"^ unless National-Standard sup-
ports its allegations with SB offer of proof.
Moreover, EPA argues we should not even
aDow discovery when the application for
the administrative warrant was based oa
the sworn affidavit of a government officer
and that affidavit was adequate on its face
to establish probable cause. EPA eon-
chides that its warrant application, sap-
ported by the sworn affidavit of one of its
environmental scientists, conclusively es-
tablished probable cause for aa administra-
tive warrant Lastly with respect to the
warrant, EPA denies that the warrant was
improperly issued in an e* port* proceed-
ing.

Concerning the merits of NationaWkan-
danfs challenge, EPA argues that section
6W7(a) grants it the right to eater Nation-
al-Standard's facilities, sad to inspect aad
take samples just as authorised by the
search warrant EPA nadi the statute as
granting it access to any place where has-
ardoos wastes an BOW or have been beat*
edm the past EPA rejects a narrow read-
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ing of Metion 6927(a) which would limit it
to inspect and sample only SWMUa from
which there has been a release of hazard-
ous wattes. Although under section
6927(a) EPA can enter and inspect a facility
only "for the purpose! of ... enforcing the
provisions or RCRA, EPA contends that it
was seeking to enforce sections 6924(a) and
6828(h). Finally, EPA contends that the
statute hnpUdtiy grants it the authority to
sample, as weH as inspect, areas which
may contain hazardous wastes and also to
take background samples.

National-Standard focuses ft* arguments
on what it claims was the improper method
by which EPA obtained the search warrant
and on EPA's lack of statutory authority to
enter, inspect, and obtain samples from
National-Standard's faculties fat the man-
ner it did. National-Standard first attacks
SPA's interpretation of RCRA. National-
Standard contend* that section 6827(a)
grants EPA authority only to enter places
where hazardous wastes art or have own
ttortd, not any place where hazardous
wastes might possibly be or might have
been stored. According to National-Stan-
dard, section 6927(a) does not authorise
EPA to take background samples from ar-
eas where hazardous wastes have new
been stored. National-Standard also
points out that EPA is statntorOy empow-
ered to order corrective sftiftn "f"*** sec*

letsptDA IMS)
should have argued its position before this
court and awaited judicial resolution rather
than appear before another court and ob-
tain a warrant And National-Standard ar-
gues that EPA's warrant application failed
to demonstrate probable cause for the
search, National-Standard contends there
was no "specific evidence" justifying the
inspection and sampling visit because Wftt
failed to explain how she determined cer-
tain areas were SWMUs or that releases of
what may be hazardous wastes had oc-
curred. National-Standard eoncmdee the
warrant application was deficient on its
face. In addition, National-Standard de-
mands discovery and a hearing on the va-
bdity of the warrant

IV. Ditaunan
The ultimate question ta this case is

whether EPA is entitled to see and use the
result* of its sampling visit at National-
Standard's facilities. Tbe "search and sei-
zure'' has already occurred; the issue is
whether we should "suppress" the evidence
gather*! as a result Although this is a
dvfl ease, analogy to criminal law seems
apt In a criminal case, a law enforcement
agency searches someone or some place
and seizes evidence. On a motion to sup-
press, the question is whether the search
and seizure was lawful The goal, from
the criminal defendant's point of view, is to
prevent the jury from learning of the evi-
dence obtained as a result of the search
and seizure. Sfaulariy, ta the present eon-
text, National-Standard is seeking to pre-
vent EPA from obtaining the evidence re-
sulting from the allegedly unlawful entry
onto and inspection and •""pM»g of tta

tions 6924(u) and 6828(h) only when there
has been (a) a release (b) of hazardous
wastes or constituents (e) from a SWMU.
Since EPA's inspection power under section
6827(a) is limited to the purposes of enforc-
ing the provisions of RCRA, and the oar/
provisions EPA has tavokocV«re the correc-
tive action requirements ta sections 6924(n)
and 682800, National-Standard concludes
that EPA may taspset and sample only
SWMUs from which there have been a
release of hazardous waste or constituents.

National-Standard abo argues that the
administrative warrant issued by the mag-
istrate is invalid because it was obtained ta
a procednraDy Improper manner. Nation- ful First we consider whether
al-Staadard argues that EPA improperly rant was issued ta aa improper
otaafaed the warrant on an as par* basie. Tfcen we consider whether EPA
National-Standard contends that one* it Ms statutory authority. For the following

National-Standard does not challenge
the constitutionality of section 6M7. It
apparently concedes that if EPA adhered to
the statute and followed the proper proce-
dures ta obtaining an administrative search
warrant, the ensuing search would be law-

war-

filed this declaratory Judgment action, EPA we conclude that the warrant

• 7 - 1
f -
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ksned in a proper manner and that EPA
did not axeaad tta statutory authority.

A. The Warrant
[1] b general, the government may not

anter onto private eoounardal property on-
law authorised by a Talid aaareh warrant
5w * City ofStattlt, 887 UA 641, 87
S.CL 1787, 18 LE<L2d 948 (1967). 5w<*o
Comoro n Municipal Court, 887 UA 628,
87 S-Ct 1727, 18 LEd^d 980 (1967).*
WrnTe every aaareh warrant moat be eup-
ported by probabk cause, an adminktrative
aaareh need not ba supported by probabla
eanaa in tha criminal sense. Marshall *,
Barlov-t, Inf., 486 US. 807, 820, 98 S.CX
1816, 1824, 56 LEdJd 806 (1978). Proba-
bla eanaa in an adminktrative context nay
ba baaed afthar on specific aridanea of an
existing violation, id., or on a showing that
tha inapaction ia being conducted puraoant
to a general adminktrative plan for tha
enforcement of a itatata derived from nan*
tral etwees. Id. at 821, 98 S-Ct at 1824-
25.

Here, EPA aooght to establish probabla
eanaa for tba inspection of National-8tan-
dard'a faculties under tha "spedffc evi-
dence" prong of adminktrative probabk
eanaa. Tbart k no pradaa definition for
"probabk eanaa"; by naeaaaity, a probabk
eaoaa determination dapanda on tba partic-
ular facta of each eaaa. ttKnoif «, Getn,
462 U.S. 218, 108 S-Ct 2817, 76 UEdld 627
(1988). One dung wa know, howarar, k
that tha raqmrtiaente of admrnktratira
probabk eaoaa are kaa atringant than
thoaa goranaig criminal probabk eaoaa.
fftavrtomafr Co. « Manhall, 692 F^d
878, CT (7th Or.1979); In rt SMoUM-

properly, ETA BOM that the
Court AM raued ea cwptfott to the

rac wtftcoout of deeuy ra^ulatea
Sm Mm ttrft «, Jbryv. — UA

^

0m* 493 US. SH M» &OL 2534, at
2*2 («•» (cod mfatoc); IMM «Mav K Ja>
twat «M UA ill. n &CL 1593, 33 LJdJd 87
(1*72) (Rnera* •!«): CWawn* fltavtaj
Oyi n MM AWMft J»7 UA 72, JO S£L 7H
2S LHJd <0 (1970) Okjoor tadne&TX *kae
BFA obtttatfd a vamot la tnto CM* aod wa Bad

Intptetion of Otibtrt 4> Bauutt
Mfy. On, 689 FJd 188S, 1889 f7th Or.X
«rt tfmtad, 444 UA 884,100 S.Ct 174,62
LEd2d 118 (1979). Caaa kw halpa oa de-
termine what quantum of beta are enough
to aatabbah probabk eaaaa and what quan-
tum clearly fall abort'

b Wtftrkttttttr, 08BA aought en-
trance to Wayarhaaaaar'i pknt to conduct
an admrnktratira inspection. In Ha war-
rant application, OSHA atatad it had re-
OUV0Q ft WrittBO OOOkpIaUBt trOfTi AO M&ploy*
aa of Wayarhaeuaar tOeging that vioktiona
of the OSHA Act axkted which threatened
physical harm or injury to amployeea at the
plant OSHA taid that bued on the infor-
mation in ttta complaint, it had determined
there ware raaaonabk grounda to bebeve
that inch vioktiona axktoi Tba Savaatii

qoata to aupport a determination of proba-
bk eaoaa. 692 P£d at 878. TW magk-

ma grraa no due aa to what the
of the alaged IWJUJUM mjgM be.

Tha court described the warrant application
aa "unreBered bofler pkto" which turned
tha magistrate into a "rubber rtamp." Id.
SM alto In n EitobB*km**l Jntptetion
t/NorOuMtt AtrKn*. At, 587 PJd 12
(7th Cbr.1978).

In Burkart XmutaU Dmtion of To-
tron. Inc. «. MankaU, 626 TM 1818 (7th
Or.1980), OSHA again aoaght entrance to
a eompany'a pknt for porpoaaa of inreati-
gating employee compkkta. Thk time,
howerar, tha Seventh Cktutt found the
warrant application tuffkknt to support a
finding of probabk eanaa. The warrant
application informed the magktrate of the

toad-
the propriety of •

e. InrahMttocwhether
to auppuft tht IHWBOC oc •
racdjr point* out that wt

the
the

tiff. Ok. 319 PJd 1335, 1342 (7* Or.X owl
4N*4 444 UASS4.100 SXL 174, 43[LJdld
113 (197SX Morww, we sjw peel MferaacB

«M*v K Ate 119 PJd S3I Olh Or.iatrX.

C)
theea
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nature of the employee complaints—broken
plumbing, poor ventilation, unsanitary eat-
ing anas, and inadequate fire escapes (id.
at 1815 n. l)-*nd stated that OSHA had
determined that reasonable grounds exist-
ed to believe that violations were occurring.
625 F.2d at 1819. The court stated that
despite the unsupported and

warrant application wai adequate. "In the
eontezt of an administrative probable cause
determination, however, the oath of the
compliance officer is entitled to greater
weight than plaintiff seems willing to ac-
cord it.... The district judge could cor-
rectly assume, therefore, that the informa-
tion contained [in the sworn affidavit of the
OSHA compliance offker] was true and
correct'" Burkart, 825 FJd at 1819-20,
quoting Gilbert & Btniutt, 589 FJ2d at
1840.

In essence, an affidavit is adequate to
•VtfWMWt A IWkl^kKeW l*AflflA jlaA»liilmt-lilJI

when "ft nrĉ de(s] the magistrate with the
underlying factual data giving rise to the

officer's oeM that a violation
In n Ettablitkmtnt IntjMction

of Hanoi* Co.. 1 OSHC (BNA) 1557, 1559
(ND.Ind.1979), guottd in Burkart, 625
F.2d at 1820. In the end, of coarse, the
ultimate test is reasonablenessc is *̂ *T in-
spsction reasonable and k ft justified?
Burkart, 625 F^d at 1819.

[2] We now apply these principles to
the case before us. An examination of the
warrant application reveals it was clearly
sufficient to support a finding of probable
cause. Accompanying the warrant sppHea-
tion was the affidavit of Carol Witt, an
EPA geologist with a master's degree in
Earth Science. Witt stated, under oath,
that National-Standard's facilities are
places where hazardous wastes are or had
been generated, stored, treated, disposed of
or transported from. She further stated
that on previous occasions she had person-
ally inspected the facilities for purposes of
enforcing the corrective action provisions
of RCRA. During these previous inspec-
tions, she had determined there wen sever-
al SWMUs at the nd&ties, and had
mined "that there have been
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what may be hazardous wastes or constitu-
ents from some of the SWMUs." (Witt
AffkL, 118.) Witt stated that she knew
releases had occurred because there was
discolored sofl, surface water body sedi-
ments, discontinuities in vegetation, and
odors. She stated that the releases might
be hazardous wastes or constituents be-
cause the releases were near SWMUs con-
taining hazardous wastewater treatment
sludges, lead, copper-cyanide, and other ig-
nitable substances.

This information clearly was sufficient to
inform the magistrate of the substance of
the possible violations, so that the magis-
trate could exercise his independent judg-
ment as to whether a formal inspection and
sampling visit was justified. In no way
was the warrant application mere bofler-
plate, nor did the magistrate become 1
ly a rubber stamp. There are swan i
ments of an EPA officer (which we may
assume an true and accurate) stating that

cored. She even stated the hasfc for her
belief. The warrant application was much
more extensive and informative than tile
one which passed muster in Burkart, and
we conclude the warrant application on its
face was sufficient to support a finding of
probable cause.

[8] The next issue is whether National-
Standard may pursue discovery and obtain
a h*%ripg to challenge the factual asser-
tions in the warrant application. We eon-
dude it may not In Fnnkt *. Dtlowon,
488 UA 154, 98 S.Ct 2674, 57 LEdJd 667
(1978), the Supreme Court held that a crimi-
nal defendant may challenge the truthful-
ness of factual statements made in an affi-
davit supporting a search warrant, but only
after the defendant had made allegations
of deliberate falsehood or of reckless dis-
regard for the truth, and after supporting
those allegations with an offer of proof.
Id. at 171,98 S.Ct at 2684. As we stated
above, aa affidavit supporting a warrant is
presumptively correct; to be entitled to a
Fnnkt hearing, a person attacking the
validity of a warrant must make a "sab-
•tantial pntimmaiy thowmg." Putted

;[!
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States « McDonald, n» fSA 1288, 1292
(7th Or.1983), «ert <fsnt«< 466 U.S. 977,
104 S-Ct 2860, 80 LEA2d 881 (1984), onot-
m* AwO* 488 UA at 156, 98 S.Ct at
2676.

National-Standard has not even attempt-
ed to make the requisite showing. It baa
neither identified any false statemente
made by Witt nor presented any evidence
proving their faleity. National-Standard
has not yet shown any entitlement to a
Prank* hearing.

National-Standard contends, however,
that it retains the right to engage in dis-
covery. It argues that Bole 67 of the
Federal Rules of Cfvfl Procedure preserves
the right to discovery in sa action for de-
claratory judgment EPA does not dispute
that a party in a declaratory judgment ac-
tion retains the same righta to discovery as
in a "normal" ehrfl action. EPA contends,
however, that no party chaBsnging the ve-
racity of an affidavit supporting an admin-
istrative aearch warrant is entitled to dia-
covery, hence, EPA cumlades, no such
party panning a declaratory judgment ac-
tion ia entitled to discovery either. Whfle
we offer no opinion on whether no party
challenging the veracity of aa affidavit
supporting an admfaiiali alive search war-
rant is entitled to discovery, we agree with
EPA that National-Standard in this ease ie
not entitled to discovery.

In Gilbert 4 Btnnttt, the company ar-
gued on appeal that the district judge had
abused hia discretion and denied the compa-
ny doe process of law by net granting it
discovery prior to dcnyssj its section to
quash the administrative warrant The
court of appeals rejected that argi

are
the sound discretion of the dsrtrict judge,
and they may not be easay reversed on
appeaL In the instant ease the warrant
application, which referred to an "em-
ployee complaint,'' incorporated the
sworn affidavit of an 06HA fompHance
officer. The dfetrfet judge could correct-
ly assume, therefore, net the mforma-
tion contained therein waa tone and cor-
rect Because thai tofornadon waa ade-
qoato on Ha face to estaMah prooabk

eauae there waa no need to ponue far-
ther discovery, and the judge acted prop-
erly a not granting such relief.

689 PJd at 1840.
In the present case, to prevail on the

merita, National-Standard moat demon-
strate deliberate falsity in Wftft affidavit
We think it extremely unlikely National-
Standard eookl succeed. The affidavit indi-
cated why Witt believed releases had oc-
curred and why she believed the rthesns
were of hazardous wastes. Accompanying
the affidavit were photographs of what
appear to be chemical spuls, poOutod water,
leaking barrels, dead vegetation, and so on.
Aa long aa these photographs were taken
at National-Standard's faeffitiee, EPA had
probable cause to conduct a closer inspec-
tion and sampling visit The Hkebnood that
National-Standard could obtain evidence to
the contrary ia extremely remote. The coat
of discovery far outweighs any potential
benefits arising from discoveiy. There-
Ion, wo wfll grant the EPA'a motion bar-
ring further discoveiy.

[4] Havmg now decided that the war-
rant waa supported by probable cause, and
that National-Standard is entitled to nei-
ther discovery nor a /Vvwb hearing, we
now mutt determine whether EPA violated
National-Standard's righta when it sought
the warrant on an a* porte basis and
whether the magistrate erred by issuing
the warrant on such a basis. There is no
doubt that the Fourth Amendment does not
prohibit the issuance of administntive war-
ranta on an ex port* basis. Stoddard
iMmbtr C*, AML *; MenkaO, 627 T2d
984, 989 <9th Qr.1980). Indeed most war-
rants, whether criminal or administrative,
are issued on an a* port* basis. Natioaal-
Standard'e objection ia not to EPA's i
al practice of <
rente ev part* National-Standard objects

•ai
after it
to

emissioB aonrcei

National-Standard reBes ezehaMj on
M rv StoHflfcr Cktmieal Gt, 14 ULC
1717 (D.WJ0.1980X e#U Mt nom Ste*/
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NATIONAL-8TANDABD CO. v. ADAMKU8

>r Chtmical Co. «.
net

1A1O*w^»
647 P.2d 1075 tioneJ-Standard would not suffer tat i

(10th Qr.1981). In In r* Stanfftr, EPA kmdof fanmedtote ham at that suffered by
sought access to Stauffer's plant for pur-
poses of conducting an inspection pursuant would be disclosed by virtue of EPA'a
to the dean Ah* Act EPA wanted to pung visit la
bring into the plant two employe* of a the magistrate of NationeJ-Steadard's ob>
private consulting firm who would do tht joetioM totat tMpeetfoa, aadff thtawfav
actual inspection. Stanffer, voicing con- trate wanted to hear National-Standard's
earns about giving private parties access to
phut areas containing confidential pro-
cesses and trade secret information, insist-
ed that the consultant1 a employees sign
nondisclosure aad bold-harmless agree-
ments. Stauffer further reserved the right
to exclude the consultant's employees from
certain areas of the plant not containing
emission sources. Despite ongoing negoti-
ations between Stauffer and EPA, EPA
sought and obtained in an « parU pro-
ceeding an administrative warrant granting
EPA and Ha consultants fnO access to
Stauffer's plant

The district court granted Stauffer's mo-
tion to quash the administrative warrant
The court found that tht employees of the
consultant were not "authorised represent
atives" of tht EPA as that term is used hi
tht Clean Air Act The court further
found that EPA's use of an tr port* pro-
ceeding to obtain an administrative war-
rant was "improper aad violated principles
of fundamental fairness." 14 EJLC. at
1741. The district judge feK that denying
Stauffer the opymtuaHj to contest tht ie-
rat Dsjbr* the warrant was leaned violated
fundamental priaebka of justice and fair
play. Id.

We fmd M r* SMfJkr ifctsHahhrtii
from the east at bar and hence inapplica-
ble. The real «vfl perpetrated by EPA fat
I* rt Stavjfrr waa that Stauffer would be
irreparably harmed oact the eoaauhaaf a
employees entered stoaitivt areas of the
plant Despite thfe imminent aad real
harm to Stanffer, aad despite EPA'a
knowledge of Stauffer's concerns, EPA
proceeded «r parti to get a warrant By
contrast, National-Standard aever ten-
dered "trade secrete" or
formation" as i
right to conduct an mapeetia
vfcrit
with EPA'a

td. M r* Stauffir *»****>*+ EPA for
what that court ptntivtd to be egregious
behavior. Wt do not vitw EPA'a behavior
in tibia cast as so egregious at to eaD for
condemnation MK! sanctions. Wt *frfa«fc it
may have been better for EPA to inform
National-Standard of Ha intent to seek a
warrant and give tht company a chance to
appear and object Nevertheless, EPA'a
faflnre to do so dots not constitute grounds
to qnaah the warrant

B. EPA's Statutory Authority
[8] In order to carry out tht broad re-

medial goals of RCRA, EPA enjoys wide
authority to regulate tht storage, transpor-
tation, and disposal of hasardooa and other
soHd wastes. Tht statute ezpHdtiy givtt
EPA tht power to inspect areas where hat-
ardous wastes are stored and to take sam-
ples of inch wastes. | «W7(a). National-
Stendard would toterpret thta aeetioa to

EPA to In
are or had beta i

tar location wttfafa a fadHty baton it eouM
toter that location and take sanplsa. Wt

i which would
EPA's abflhy to puma tfat

broad remedial goals of RCBA. Contrary
to Hi argument, NationaJ-Staadanfi inter-
pretation is not compelled by the pkin kn-
gnage of the statute, Tht main purpose of
an inspection and •^»plhtt visit hi to detect
tht presence of hasardous wastea. If EPA
could not inspect an ana unltaa ft knew
hasardous wastes wart stored then, EPA
would be rendered tfftctivtiy powtrltaa.

Other law enforcement personnel art not
burdened win the requirement NationaJ-

for deputing EPA's Standard would have at
ampBng la the criminal law, when pottet obtain a

•i

warrant to enter a pereoa's houae aad i
ti'BCEA. Na- a particular weapon, the poBee need not be



1060 *S« FEDERAL SUPPLEMENT

certain that tha weapon is in that booae.
AD they ooad • probable caaaa. Iran if
tht panoo who answen tbo door taDa tho
poliM that oo such weapon ia to ha found
within, th« pobea nay aotar and look for
tbemselroft. By the seme token, EPA need
not know that hazardous waataa
itond b a partknkr loeatkm to
that am and taka samples. Al

oaad iwt oafim NatfoDaMtaodani whoa it
•ays that hazardous wastes had norar boao
stored at a particular location. EPA ia
entitled to go to see for itself . Aalonfaa
EPA hu probable caoat to beana that
hazardous wastes an or have baan atorad
in any place, EPA may antar that plaeo to
inspect >n^ taka samples.

But EPA'a sampfing authority is not Un-
ited to arau whan than to probable eaaaa
to babevo hasardooa waitoa an or have
ben stand. EPA poausssa a United au-
thority to take «»mpto* from
hazardous waitoj new wara

pBeft hi IPA'i power to datoet nleeees of
Any "fid sdantiffe

or axparhaoBt noniros tha exist*
eneaof a control from ona thatntnaiDad
untouched by whatever the axparimaot waa
designed to tort. la the phannaeairtfcal
world, this moans (ivtaf part of tha atudy
group a placebo sad part of the group tha
drug under investigation. la tha
mental world, whan the quest is to

substances into the environment, scientists

as a control Than is no indication m the

statute that Congress intended to foreclose
EPA from taking control or background
samples in the ordinary coarse of scientific
hives tigstioti.

[I] Fbafly, National-Standard argues
that EPA has statutory authority to inspect
aad sample only anas that an SWMUa.
National-Standard bases Ms argument on
section 6924(aX the corrective action sec-
tion. National-Standard then expands
much energy hi arguing that most of the
locations from which EPA took samples an
not SWMUs. We reject National-Stan-
dard's attack I cause of its faulty premise,
that only SWMUs may be inspected and

Section 6924(u) omits EPA's authority to
order eonecthre action to releases from
SWMUa at storage facilities. If EPA wan
trying to order corrective action at loca-
tions which an not SWMUs, National-
Standard's argument would have some
force. Bat ECRA does not brnit EPA's
inspection and sampling authority to
SWMUa. EPA may inspect any area in
which hazardous wastes an or hare baan
atorad; ahnilariy, EPA may take samples
of hazardous wastes from any person,
f 6927(a). Then simply is ao mention of
SWMUa in section 6927(a) or any indication
that Congress onplkitly intended to Unit
XPA'a inspection and sampong authority
oader RCRA to SWMUs.* Taenfbre, wa
rajaet any raadhg of section W17W which
Bmita EPA'a mspection and sampeng an-
tiMirity to SWMUs. We eondode that EPA
acted within its statutory authority at aO

to bwi, bat BM't «aaaritt> toi MQT |hM eaw to

fto osc of two MCBOM €ipiifiCJiy
invoked. EPA'i ouadatc note Chipw •* °f
Tftte 42, H 9901-4991, to qute bra l̂ EPA to

vd lo cMty oK tht MttaMl policy of
Moriac, aad dtopodag ft «••• "4o «

Ikt pravbtoM of ICXA ••
ETA to tH
SWMlfc.



UA IX REL. DURHAM v. QUART

V. Coneliuitm
The defendants obtained a valid warrant

authorizing them to inspect and aampk Na-
tional-Standard's facflitiea. They did not
exceed their statutory authority. We find
no genuine issues of material fact and de-
termine entry of summary judgment for
defendanta to be appropriate. We hereby
held the defendant's conduct lawful, and
enter declaratory judgment accordingly.

UNITED STATES of America ex reL
John DURHAM. Petitioner.

T.

Michael O*LEARY, Warden,

No. 97 C Mitt.
United States District Court,

ND. Hanoi*, EJ>.
March 28, 1988.

Attempted murder defendant,
teneed to nonparobble life imprisonment,
brought habeas proceeding alleging insuffi-
ciency of the evidence and violation of
Eighth Amendment The District Court,
Aspen, J, held that a) testimony of at-
tempted murder victim waa sufficient to
uphold defendant's conviction; (2) automat-
fe sentencing provisions of DMnois Habitual
Offenders Act did not violate Eighth
Amendment; (8) capital punishment prece-
dents were not appbeabk m noncapital situ-
ations; and (4) state demonstrated defend-
ant's prior convictions beyond reasonable
doubt

Writ denied.

L HosakUe «-»4<t)
Testimony of attempted murds

1061
spHe darkness b room where attack oc-
curred, beonabtancks in victim's testimo-
ny, and victim's blurred vision.

Daring federal habeas proceedings,
; court lacked authority to overturn

state conviction on ground that conviction
violated state kw.
S. Crbataal Law «»121SJU)

Automatic Mti*»m*if provisions in HH-
nois Habitual Offenders Act, requiring au-
tomatic nonparok fife sentence upon third
conviction for certain violent crimes within
20-year period, did not violate Efchth
Amendment prohibitions against cruel and
unusual punishment; consideration of po-
tential mitigating factors was not required.
ID&HJL eh. 88,188B-1 et se*; U.S.CJL
ConstAmend. 8.
4. CoMtttrtoM) Law «-J70<4)

Crbataal Law «»UMJ7
Attempted murder defendant was not

hearing under HUnois Habitual Offenders
Act, which resulted b defendants nonpar*
ok fife bmrbonment where state demon-
strated defendant*s previous Class X felony
convictions beyond reasonabk doubt, even
though Act did not require such a showing;
certified copies of defendant's prior convic-
tions aad defendant's admbibns that be
had been convicted of those offenses were
sufficient ULS.HJL cfa. 88, 188B-1 et
seq.; U.S.CJL ConstAmend. 14.

rebting identity of perpetrator, was snffi-
to uphold defendant's conviction, da-

John Durham, pro as.
Michael J. Singer, Terence Madsen, Asst

Attys. GeiL, Chicago, DL, for respondent

MEMORANDUM OPINION
AND ORDER

ASPEN, District Judge
Petitioner John Durham seeks habeas ra-

Bef ponoant to SB UAC | 2164 from kb

rob. For the reasons stated herein, the
pr^jtlfl-i fc ifr^r!

- .- a
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EPA ENTRY AND POST-ENTRY RIGHTS
WITH AND WITHOUT WARRANTS

BYJOHNA.HAMILL*
INTRODUCTION
This paper was written in an attempt to bring
some coherence and analytical structure to the
"crisis" issue faced by both EPA and private
counsel when the telephone rings and a stressed
voice inquires: "EPA is here. They say they
want to inpsect Can they do it? Do I have to let
them in?" Underlying those practical questions
is a host of others that might be asked: "What
rights do EPA personnel have to enter private
property? Where do those rights come from?
For what purposes can they be exercised? How
can one know whether EPA truly has such
rights? Does EPA have to have a warrant? What
happens if EPA is interfered with?"
The topic of governmental entry onto private
premises in connection with federal or state
environmental law enforcement is not dealt
with holisticaily in the typical text Yet that
turns out to be the point of initial confrontation
for the adversaries in most major environraen-
tal cases. This paper strives to lead the reader
through the main issues in controversy on the
subject, leaving sub-issues to be probed at more
esoteric leisure. The analytical starting points
for the matters most likely to be issues of con-
tention between parties are suggested. Admit-
tedly, the paper espouses a viewpoint that sup-
ports governments' prerogatives against pol-
luters.
BACKGROUND
A. Historical Note
The Fourth Amendment to the United States
Constitution states that

[T]he right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and
seizures shall not be violated; and no War-
rants shall issue, but upon probable cause,
supported by Oath or affirmation, and
particularly describing the place to be
searched, and the persons or things to be
seized.

Thoughout two centuries,courts have expanded
on our understanding of the boundaries of this
basic right Currently, under federal law, some
searches, seizures, entries, and inspections are

constitutionally reasonable (with or without a
judicially issued warrant) and others are consti-
tutionally "unreasonable" even if expressly
authorized by statute unless (1) performed pur-
suant to a judicially issued warrant or a "func-
tional equivalent" of such a warrant, or (2) per-
formed with the possessors* consent, or (3)
exempted by caselaw, as in the case of per-
vasively regulated industries or where public
safety considerations prevail, from the warrant
requirement Therefore, absent one of the
other two exceptions, I/ in most instances
federal agents must hold a judicially issued war-
rant, or a functional equivalent to a warrant, for
entry to be "reasonable."

B. Generic Nature of Warrants

Generically, a "warrant" is merely "[a] writ or
precept from a competent authority in pur-
suance of law, directing the doing of an act, and
addressed to an officer or person competent to
do the act, and affording him protection from
damage, if he does it" 2/
A judicial warrant is, first, an authentication
and, secondly, an authorization. Analytically, a
warrant confirms, corroborates, and verifies
that (1) a substantive governmental right and
power lawfully exists to enter premises and
there to perform specified post-entry activities;
(2) the holders of the warrant are properly
authorized by law to exercise such substantive
power; and (3) the provisions and terms of the
warrant itself sufficiently circumscribe for con-
stitutional purposes the physical boundaries to
be observed and restrict the activities that may
be done there. Most importantly, where a sta-
tute confers a substantive entry right without
specifying a particular method for its enforce-
ment, 31 an administrative warrant may issue 4/
to verify and confirm such rights.
Civil administrative warrants are inherently
similar to warrants issued under Rule 41 of the
Federal Rules of Criminal Procedure. Issues
such as stateness, descriptions of premises and
seizable items, and specification of post-entry
activities are, and should be, addressed by the
courts in the same manner in both instances.
Criminal warrant decisions are, therefore,
usable precedents for issues raised In adminis-
trative warrant cases except where considera-
tions unique to the criminal law are involved.

-3-
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Warrants can encompass a variety of activities.
They are not limited to praecipes only for
searches or only for seizures. Narrow assump-
tions concerning what a warrant may or may
not prescribe hamper proper legal analysis.
Such a constricted view is not supported by
legal authority or by analytical reasoning.
Administrative warrants are not inherently dif-
ferent from other types of warrants, despite
assertions to the contrary. 51 Traditionally, all
warrants carry with them the power to do what-
ever is reasonably necessary to carry out their
commands. 61 The significant difference
between warrants and other administrative
investigative tools is that warrants do not obli-
gate the possessor of the premises to take any
affirmative action. Other tools, such as subpoe-
nas, require an affirmative act or trigger a sta-
tutory duty. The administrative warrant vali-
dates, confirms, "credentializes," and author-
izes.
C Provenance of Warrant Issuing
Authority
Disputes over the precise source of the power to
issue warrants are somewhat idle. The most
satisfactory view is that the source is Article III
of the United States Constitution, granting the
federal Judiciary general equity power. 7/
Prior to the decision in Marshall v. Barlow's,
7/ic, 8( the appellate courts were stumbling
around in attempting to give effect to an
agency's statutorily granted right to enter
premises. Some courts flatly said that "entry"
rights were to be effected through a warrant
procedure. 9/ Others, with some hesitancy,
agreed but only through a process of elimina-
tion. 10/
D. The Barlow's Decision 11 f
Finally, in 1978 the US. Supreme Court
decided Marshatt v. Barlow's. Inc., involving
the constitutionality of the Occupational Safety
and Health Act under which the Occupational
Safety and Health Administration (OSHA)
operates. In that decision, the Court condemned
the statute Insofar as It could be interpreted as
allowing OSHA inspectors, through; self-help,
to enter an establishment's private areas without
a warrant, over the occupant's objection, and
there to exercise statutory rights. The Court
confirmed the lawfulness of OSHA's statutorily
created rights to enter premises but did so only

by interposing, through the Fourth Amend-
ment, a warrant requirement The Court ruled
OSHA must first obtain a Judicial warrant or its
functional equivalent
The Court took care to point out that "cause" in
the administrative context meant a showing by
an agency that either (1) reasonable cause
exists to believe that a violation has occurred or
was occurring at the facility to be entered, or (2)
the facility to be entered was identified and
selected by the agency pursuant to a pre-
existing administrative plan or scheme for
entries, and that the plan or scheme was both
derived from "neutral sources" J2/ and
prepared prior to the application for the war-
rant The Barlow's decision explicitly noted
that the the "probable cause" language 13/ in
the Fourth Amendment did not apply to admin-
istrative warrants but only to criminal warrants.
141 The Court's message in Barlow's was
equally clear that the government cannot,
through its field agents, unfairly "pick on" peo-
ple. 151
E Pott-Barlow's Caselaw
Most of the EPA-administered statutes have
provisions expressly authorizing the Adminis-
trator and his "authorized representatives" to
enter a facility and do various things after
entry. To date, the EPA-administered statutes
have not been successfully challenged on the
constitutional issue raised in Barlow's. Gen-
erally, they have been challenged on the
interpretation of particular terms used in those
statutes. 161
In practice, EPA conducts its affairs as if the
rules announced in Barlow's also applied, in all
instances, to the environmental statutes. How-
ever, EPA has never conceded that the
Barlow's decision is controlling with regard to
EPA's rights under all the different statutes it
administers. /7/
Sometimes Congress statutorily provides that
an official shall "observe" or "monitor" certain
activities. Such a provision may not carry with
it a statutory right to enter any particular prem-
ises. Instead, it may mean only that those regu-
lated activities, conducted without such moni-
toring, are unlawful The "monitored" activities
are usually unique. One such case was Balelo v.
Baldrtdge IS/ where tuna-boat captains were
permitted to take porpoises only so long as offi-
cial observers were aboard.

-4-
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A case similar to Barlow's was United States v.
Coleman Evan Wood Preserving. 191 There
EPA was attempting to enforce its right to enter
and conduct post-entry activities by civil action
instead of by warrant Judge Moore granted
EPA's motion for an in personam order author-
izing EPA to enter the premises "at reasonable
times for the purpose of conducting response
activities under CERCLA" and enjoined the
defendants from interfering with EPA's exer-
cise of the rights confirmed by the court's
order. Proceeding thus, by civil action, is a
method "functionally equivalent" to obtaining a
warrant; however, it has greater risks for EPA
than warrant proceedings because, in theory at
least, it opens the door to broad and distracting
discovery, counterclaims, crossclaims, and
third-party claims, unless the court, by order,
precludes those matters from the proceeding.
STATUTORY PROVISIONS
A. "Entry Rights" Are Essential for
Issuance of Administrative Warrants
One way that administrative warrants differ
from criminal warrants is that an agency must
have a substantive right to enter onto premises
before a warrant can be issued. 20/ When that
point was ruled upon in Bunker HIS Co. v.
EPA. 211 the court noted that EPA's statutorily
granted right of entry was a sufficient basis for
EPA using, and the magistrate issuing, an
administrative warrant There is no necessity
for the agency to have "implementing regula-
tions" in order to obtain warrants, ft need only
have and show statutory rights of entry onto
premises.
B. Ho Warrants for "Access" Rights
Unconnected with Premises
A statute may grant a right to "see" an item or
"have access" to an item, or even "to inspect" an
item, but such provisions may not necessarily
and inevitably mean that the "right" is exercis-
able at or on premises occupied by the person in
possession, ft might be that the items to be
inspected could be taken to the demanding
agency's own offices for examination. The right
to inspect documents or records is very suscepti-
ble to that drafting flaw. The case of Midwest
Growers Coop. v. Klrkemo 22/ involved
language in the Interstate Commerce Commis-
sion (ICC) sutute that the court said created
only a personal right to see certain records, not
an "entry right"

Consequently, a right to "have access" or to
"inspect" that is ambulatory (I*., unanchored to
specified premises and inherently exercisable at
any location) may not carry with it an express
or implied rright to physically enter premises.
231
C No Warrant Where Statute Specifies
Other Methods
In the Mid-West Growers Co-op, case, another
issue was raised. The court ruled that the ICC
statute specified that an injunction is the
mechanism by which the right to examine
records would be enforced. Therefore, where a
statute prescribes an exclusive method for
exercising or enforcing an agency's statutory
right, that method is the sole means for enforce-
ment, and an application for a warrant will be
denied. Likewise, in In Re Kulp Foundry.
Inc.. 241 the court ruled that OSHA, in one sta-
tutory subsection, had been given subpoena
power as its method for obtaining documents;
hence that method was ruled to be exclusive
and precluded issuance of a warrant to obtain
documents.
There are no such difficulties for practitioners
under the Comprehensive Environmental
Response, Compensation, and Liability Act
(CERCLA), inasmuch as amendments enacted
in 1986 expressly provide rights of entry. 25/
Therefore, an administrative warrant is an
appropriate and lawful vehicle to enforce entry
rights under that statute.
EPA ENTRY PRACTICES
A. Physical Activities Excepted from
Warrant Requirements
There are four types of activities that seemingly
are exempt from the general requirement to
obtain a warrant* (1) aerial overflights and
observations by passers-by, (2) LIDAR and
other sense enhancement devices, (3) open
fields inspections, and (4) certain on site obser-
vations.
EPA is free to take aerial photos of facilities and
to make use of observations made by lawful
passers-by. 26/ In undertaking this type of
activity, the agency may use the most advanced
yet reliable sense enhancement devices for the
detection and measurement of the release of
pollutants to the environment One example is
the use of LIDAR, a form of radar, that can
detect and measure distant air emissions of

-5-
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participate matter. In examining LIDAR cases,
courts may well apply the same "no search**
rationale that was rendered for "beepers" in
United States v. Knotts. 271
Federal administrative agencies can also take
advantage of some of the "no-warrant-needed"
exceptions created in criminal law cases. The
"open fields exception" doctrine enumerated in
Oliver v. United States 28/ indicates the Court's
willingness to adhere to the common law con-
cept of that exception in a criminal case. There
is no reason why that ruling should not equally
apply in an administrative law case to obviate an
administrative warrant 29/
The fourth of these enumerated exceptions is
one noted earlier and exemplified by the deci-
sion in Balelo v. Baldridge. 301 Where certain
unique activities are taking place, an official
presence is necessary for that activity to be law-
ful In Balelo, the court ruled that no warrant
was required in order to place government
observers aboard boats that operate with per-
mits from the Department of Commerce. The
court ruled that such "presence" was not a
search or seizure. It was, instead, a permit "con-
dition."
E Warrantless Non-Consensual Entries —
a Myth?
EPA reserves its right, even in warrant applica-
tions, to contend that its proposed activities
come within some caselaw exception to the
Barlow's requirement for a warrant, but as yet,
with the exception of Pubtic Service Co. v.
EPA. 31f no decision has been concerning an
EPA warrantless, non-consensual entry.
Some entry rights are said to be exercisable
without a warrant However, unless self-help
(the privileged use of reasonable force to
accomplish the entry and to preclude interfer-
ence) is available, such a warrantless entry right
is pragmatically illusory. It can only be
enforced, if entry is refused, by the agency's fil-
ing a plenary suit for a mandatory injunction
for entry—a warrant's functional equivalent If a
law enforcement officer were to accompany
EPA personnel asserting warrantless entry
rights, self-help for entry would actually be
available. But it is unlikely that officers would
lend such assistance to EPA on the mere asser-
tion that the agency holds warrantless entry
rights.

A triple prong test for determining (usually
after the fact) if a statutory right to enter prem-
ises without a warrant is constitutional was set
forth by the Supreme Court in New York v.
Burger. 32/ In that case, a state statute
empowered police to enter and inspect motor
vehicle junk yards, regularly and without
notice, and to penalize a refusal to allow such
entry. No requirement for a warrant was speci-
fied. The state's highest court voided the statute,
applying its view of the reasoning in Barlow's,
but the Supreme Court reversed. It ruled that
the warrantless entry by two policemen under
the statute did not offend the Fourth Amend-
ment because vehicle junk yards were per-
vasively regulated businesses. Thus, warrants for
entry were not required.
C Ex Pane Applications Must Not Be
Adversary Proceedings
It is clear that EPA may obtain warrants on ex
parte application and that such applications
may not be turned into adversarial contests. 33/
Ex parte proceedings to obtain warrants do not
deny either procedural or substantive constitu-
tional rights. If they did, then criminal warrant
proceedings under Rule 41 of the Federal Rules
of Criminal Procedure would also be uniformly
unconstitutional.
Some lawyers attack ex parte warrant applica-
tions by arguing that their clients should be
entitled to contest, from the very first, the
issuance of such warrants. Were that so, warrant
applications inevitably would be turned into
adversarial proceedings. However, the Supreme
Court indicated its singular aversion to such a
result by its decision in lurcher v. Stanford
Daily News. 341 The Court in that decision
approved the use of warrants to obtain docu-
ments and to search premises even though the
possessor was not a suspect It demonstrated
clearly its preference for a warrant issued ex
parte over the issuance of a subpoena that
might well entail adversarial proceedings.
It has been clearly ruled that it is not within a
magistrate's discretion to allow a non-party to
intervene and be heard in agency ex parte war-
rant application proceedings. In the case of In
Re S.D. Warren, 351 the court stated that "an
adversary proceeding... could only result in an
unreasonable and unnecessary burden." 361
Some lawyers contend that execution of EPA-
obtained warrants (mainly those issued under
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section 104 of CERCLA, 42 USC 9604) will
involve constitutional "takings*; 37j hence, an
opportunity to be heard should be required
before such warrants issue. Even conceding the
premise, the conclusion remains false. The fact
is that the post-entry remedy contained in the
Tucker Act 38/ adequately protects any substan-
tive due process interest, even if one were to
assume that a constitutional "taking" would
occur under the warrant
D. Advance Notice to Possessor Not
Required to Obtain a Warrant
EPA is not required to give advance notice of an
inspection to a plant or its personnel. The right
to proceed ex pane obliterates all such notice
requirements. Similarly, notice to a possessor of
EPA's inspection under a warrant or of EPA's
ex pane application for a warrant is never
required. Advance notification would only
encourage a possessor to attempt to intervene in
the ex pane proceeding, making it an adver-
sarial and contested proceeding, contrary to its
basic structure. 39/
E Request for Possessor's Consent also
Unnecessary
As a matter of courtesy, btt not because of
regulatory, statutory, or casebw requirements,
EPA personnel usually ask the possessor's
express consent to entry, search, inspection,
and/or sampling. However, any form of consent
other than "yes" creates potential problems and
therefore, EPA will not accep: it The statutory
right overrides the need for consent from any-
one. Even if EPA, as a matter of courtesy, usu-
ally tries to "work something out" with the pos-
sessor, that never means that it is legally
required to do so.
F. Efforts to Negotiate Terms with Posses-
sor Unnecessary
A magistrate or court may inquire whether an
agreement might be readied between the
agency and the possessor of premises to obviate
a warrant EPA does attempt to gain consent
when it is quick and certain, bat the law does not
require an attempt to negotiate consensual
entry. Such requirement would be tantamount
to EPA's foregoing its statutory rights. Obvi-
ously, EPA will pursue whatever path leads to
the easiest means of entry. la some cases nego-
tiation is that path; in others, it isn't

G. Refusal of Consent by Possessor also
Unnecessary
Environmental statutes confer a substantive
legal right, power, and authority upon desig-
nated EPA representatives to enter premises
and to conduct post-entry activities there. The
law does not require EPA to show that entry has
been refused in order to obtain a warrant The
existence of the substantive right to enter yields,
by itself, a concomitant right to have judicial
confirmation of that right by issuance of a war-
rant Sometimes an issuing magistrate mistak-
enly may regard "refusal of consent" as some
kind of indicator whether "reasonable cause"
exists to issue the warrant (a non-sequttur,
admittedly, but not an atypical one).
H. Need for Surprise Unnecessary
Some have argued that, absent a demonstrated
need for surprise, the agency must give the pos-
sessor notice of the warrant proceedings and of
the prospective entry, or else be denied the war-
rant The rationale for this view is rarely articu-
lated. The contention is spurious. It interposes
the necessity of a showing of "need" by EPA
before using ex pane proceedings. This
erroneous contention has been fairly well put to
rest by the decision in Bunker Hill Co. v. EPA.

MainlyL Time Limits for Warrants
"Prudential" Rules
A ten-day duration is imposed on criminal war-
rants under Rule 41(cXlX primarily to insure
that probable cause continues to be present to
support the warrant and to prevent staleness. No
such explicit duration limit is imposed upon
administrative warrants for the very pragmatic
reason that more sophisticated types of activi-
ties, taking longer, must usually occur after an
EPA entry. Magistrates typically insist upon
imposing time limits that are calculated by
estimating the time necessary to accomplish the
proposed activities. Typically also, they will set
an expiration date for the warrant to insure that
a renewed or new warrant, based upon updated
information, is obtained for further activity
even if it is precisely the same activity as
allowed under the initial warrant (e.g., sampling
test wells drilled months earlier in an initial
entry). Various termination dates are inserted
in warrants depending on the activities
involved. Periodic renewal of warrants can be
required. In fact, that procedure strikes a much
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better balance then would injunctive proceed-
ings in a plenary civil action (or proceedings
under the All Writs Act 4If) because of the
very short and expedited nature of administra-
tive warrant proceedings.
J. Re-Entries under Warrants
EPA administrative warrants typically provide
for re-entries prior to the expiration date of the
warrant because laboratory analyses, such as
testing for hazardous substances and their con-
centrations, often interrupt the post-entry
activities. No return is required on the adminis-
trative warrant until after the final entry.
K. Displaying Credentials
Some EPA-administered statutes mention the
presentation of credentials; others do not How-
ever, as a matter of practice, EPA employees
usually do present their EPA credentials at the
time of entry. The credentials only authenticate
the EPA employee's representation that he or
she is a federal official authorized to enforce
the environmental laws. An administrative war-
rant however, also "credentializes"—so much so
that "credentiallzation" can be considered one
prime function of an adminutrative warrant
L. Statement of Purpose upon Initial
Entry
Some EPA-administered statutes specify that
written notice must be presented to the posses-
sor of the premises entered, but some do not
Usually an EPA official will verbally explain, in
general terms, the post-entry activities he or she
expects to be performing. However, the inspec-
tor will avoid giving an occupant the opportun-
ity to learn the precise focus (as opposed to the
general aspects) of the inspection, particularly if
that information would enable the possessor to
misdirect the inspection or to contrive an
appearance of compliance.
M. Motions for Return of Items and
Supresslon of Evidence
In BAB Chemical Co* Inc. v. United States,
42f the court ruled that a complaint, filed after
an EPA administrative warrant was executed,
should be dismissed as moot because:the pros-
pect that EPA would later attempt to use the
gathered Information in a judicial or adminis-
trative action against the possessor was too
speculative and remote to make the current
action a live A rtick HI controversy. The lower

court ruled that it lacked jurisdiction to quash a
warrant that had already been issued and was In
the process of being executed—a demonstrably
correct decision.

N. Blvens Claims Based on Administrative
Entry Orders

Neither a Blvens issue 431 nor evidence supres-
sion Issues have been raised to date regarding
EPA entries, even in Industrial Park Develop-
ment Co. v. EPA, 441 arising in Pennsylvania.
The matter is otherwise regarding inspections
and evidence supression in OSHA cases. 451
The signatory of an EPA-issued order that con-
tains provisions directing the premises' posses-
sor to allow EPA personnel to enter is invari-
ably confronted by the Blvens issue. In such a
case, the signatory may be acting in excess of
lawful authority, and, if harm is caused, per-
sonal liability may ensue. An evidence suppres-
sion argument is equally likely because an
order's aura of official coercion arguably
vitiates any voluntary waiver or consent 461
Assuming that some warrantless exception is
wholly unavailable, without the waiver or con- A
sent argument an order's entry provisions will
prove to be unlawful In such a case, there may
be a violation of Fourth Amendment rights if
and when physical entry is made under the
administrative order. For these reasons, the
1986 amendments to CERCLA, which purport
to provide for entry by means of an administra-
tive order (42 US.C 9604(eX5)X may prove to
be unconstitutional

O. Good Faith Belief that Warrant Is
Valid

The Supreme Court decision in United States v.
Leon 471 that no evidence obtained in violation
of the Fourth Amendment will be excluded
where there has been good-faith reliance on a
facially valid warrant will certainly be relied on
by EPA and other federal agencies to justify
their use of information obtained pursuant to
an administrative warrant The very existence
of this exception to the prophylactic exclusion-
ary rule will almost necessarily moot out most
complaints filed for the supression/exclusion of
evidence obtained under an administrative war- ^
rant w
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P. Dispossessing Post-Entry Acts — "Tak-
ings" under Warrants
Under CERCLA provisions, EPA's exercise of
its removal and remedial rights, because of the
duration and/or displacing aspects of activities,
in some instances may be ruled a compensable
"taking." But that does not Justify delay in issu-
ing a warrant It is, at best, a basis for after-lhe-
fact filing of a complaint in the US. Court of
Claims for Just compensation. Claims Court
proceedings for such compensation need not
precede the operative event alleged to be a com-
pensable "taking." 481

CONDITIONS RESTRICTING EPA ACTIVI-
TIES ATTACHED TO CONSENT
A. Signing/Accepting "Passes." "Logs."
"Waivers." "Indemnity Agreements."
"Releases." or Similar Items
Sometimes attempts are made by the possessors
of premises to restrict EPA's post-entry activi-
ties by making the signing of some sort of
document a condition to the consent of the pos-
sessor to EPA's entry. 491 EPA resists such
efforts.
EPA inspectors may not sign or agree to any
such matters. Signing something can not prop-
erly be made a condition to EPA's exercise of
its rights to enter, search, inspect, or investigate.
Insisting upon the signing of any such contrac-
tual item operates as refusal of consent and as
insistence on the presentation of a warrant
Typically, upon refusal of consent, EPA will
seek an administrative warrant The warrant
application and supporting affidavits are avail-
able to the public in the court file after the war-
rant has been executed and a return (a written
report and inventory) made on the warrant
E Confidentiality or Secrecy Agreements
EPA representatives will not sign any agree-
ment to hold as confidential what is observed or
discovered during an inspection or investiga-
tion. EPA will facilitate the making of a claim
under 40 CF.R. Part 2, Subpart B, for a
claimant who asserts "business confidentiality"
for submitted records. However, insistence that
EPA representatives sign such an agreement
effectively operates as a refusal of consent, and
EPA's response will be to obtain a warrant for
entry and post-entry activities. SO/

C Restrictions on Photographs or Other
Mechanical Recordattons
Attempts to restrict or inhibit post-entry activi-
ties by EPA are sometimes directed at photo-
graphs, although the same principles apply to
any mechanical method of recording impres-
sions of perceived conditions. Mechanical
recording devices such as cameras are the only
reasonable method for capturing a communica-
ble impression of then-existing conditions,
many of which may be wholly transitory. The
right to use any mechanical recording device
inheres in EPA's right to inspect EPA claims,
for example, the right to use its own cameras,
develop its own film, and to make its own
prints, regardless of the presence or absence of
consent by the possessor to such activity. 51/
EPA will grant a request to review matters pho-
tographed during post-entry activity in order to
afford the possessor of the premises an oppor-
tunity to assert claims of confidentiality under
40 CF.R. Part 2, Subpart B.
D. Revocation of Consent
A possessor of premises may give initial consent
to an EPA entry but try to revoke that consent
after EPA has entered and begun its activities.
While the issue of the possessor's power to
revoke consent is open to debate, EPA should
have the right to complete its inspection once it
has begun without interference based on
alleged revocation of consent 521
E Safety Gear and Procedures
Generally, EPA representatives use the same
safety equipment that operators of the facility
use; but EPA has the right to decide not to
undergo the safety training the operator may
require of its workers. 53{ Insistence on such
training is, in effect, refusal of consent to EPA's
entry, and EPA's response will then be to obtain
an administrative warrant to achieve its entry.
F. Obtaining a Copy of the Inspector's
Notes
Some possessors try to inveigle an agreement
from EPA that they may see, read, or copy
notes made by an EPA inspector. EPA does not
allow such access although the possessor may
submit a request under the Freedom of Infor-
mation Act to which EPA has ten days to
respond. While inspectors may point out various
items that the possessor should re-check for
compliance purposes, EPA's inspecting
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representatives are never authorized to tell a
possessor that there are no violations. The intri-
cacies of EPA-administered statutes and regula-
tions frequently do not facilitate reliable on-
the-spot opinions.
AUTHORIZED POST-ENTRY ACTIVITY
A. Scope of Authorized Activities after
Entering
A rule of thumb is that the language of the sta-
tute, fairly and straight-forwardly construed,
determines the nature and extent of EPA's
post-entry activities, even if the statute may
authorize activity amounting to a "taking."
Administrative warrants presuppose that a right
to enter is statutorily conferred and that a con-
comitant right to search (L*-, to verify by physi-
cally checking as opposed to naively taking the
word of the possessor) likewise exists.
Occasionally, EPA statutes are tested as to the
scope of activities which they authorize. One
case, Mobil Oil Co. v. EPA, 541 resulted in a
ruling that the sampling of in-house, as opposed
to end-of-pipe, process effluent was within the
purview of EPA's inspection and sampling
rights conferred by section 308 of the Clean
Water Act, 33 US.C 1318- In another case, In
Re Bunker HlU Co.. 55f the court explicitly
ruled that EPA's right to inspect included the
right to take photographs (that can be subjected
to confidentiality claims under 40 CF.R. Part 2,
Subpart B) of the facility and equipment EPA's
right to obtain documents by means of a war-
rant was challenged in Bunker Limited
Partnership, 56j but right now that seems
beyond dispute under 42 US.C 9604(cX6). 57/
Language varies from statute to statute as to
what activities EPA may perform after entry.
However, the typical word "inspect," "inspect-
ing," or "inspection" that appears in each of the
sututes includes the right to record by sam-
pling, photographing, tape recording, graphing
by electronic devices with a taped readout, or
other methods, depending upon the matter to
be inspected.
Somewhat similar to the In Re Kulp Foundry
decision 581 are two opinions that contort the
subpoena analogy found in See v. Seattle 591
into a purported requirement that, for noncon-
sensual entry, an agency must obtain a sub-
poena (in addition to a warrant), pinpointing
and describing the documents or records to be

perused. The two decisions are Bunker Limited £
Partnership v. United States 60/ and United ^
States v. Stanack Sales Co. 61 / In each of these
cases, the court misunderstood the language
concerning the subpoena analogy that was used
in the See decision.
Apart from all else, the practitioner must
remember that subpoenas are commands to a
possessor, who then must himself search and
segregate the subpeonaed material, while war-
rants do not command or require a possessor to
do anything.
B. Splitting Samples
Three of the EPA-administered statutes specify
that, if requested, split samples must be pro-
vided by EPA. These are the Resource Conser-
vation and Recovery Act (RCRA) section
3007(a), 42 US-C 6927(a); CERCLA section
104<c), 42 USC 9604(cX and the Federal Insec-
ticide, Fungicide, and Rodenticide Act
(FIFRA) section 9(a), 7 U-S.C 136g(a> Those
who support such provisions argue that a facil-
ity should be able to challenge the accuracy of
any government testing and analysis at govern-
ment expense. A
C Copying Versus Seizing Documentary
Items
The practice in executing warrants issued under
Rule 41 of the Federal Rules of Criminal Pro-
cedure is to seize and carry away documents. In
some instances, that practice can hamstring an
ongoing enterprise. Apparently, concern in
that regard has prompted enactment of provi-
sions in various statutes that EPA may peruse all
documents subject to the warrant, but must then
copy on-site those records it wishes to seize and
remove from the premises.
D. Nonconsensual Searching and Screen-
Ing
Occasionally, an argument is made, especially
in regard to documents, that the statutory pro-
vision at issue does not explicitly grant the right
to search even if one holds a warrant. However,
sututes rarely explicitly authorize a search in
exact words. May the government verify, by its
own search, that it has found (and possesses) all
documents or other tangible items that are
relevant? Must the government naively grant a ^
possessor a pre-emptive opportunity to sanitize ^
the product of the search, or Uke the word of
the possessor regarding what items are relevant
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and what items need not be surrendered
because they are confidential? The Supreme
Court has stated that there is no "special sanc-
tity in papers [vis-a-vis other tangibles]... to
render them immune from search and seizure*'
when they fall within traditional principles
applicable to warrants. 62/
REDRESS/SANCTIONS FOR HAMPERING
EPA ENTRIES/INSPECTIONS
A. Refusals of Consent for Entry
EPA's typical response to refusals of consent to
entries or to the conditioning of consent has
been for the agency to seek a warrant or a func-
tional equivalent thereto.
Some statutory provisions, such as those in
FIFRA and the new section 104(eX5) of
CERCLA, purport to penalize by civil penalty a
refusal to permit EPA entry when EPA's effort
to enter is lawfully made. Such provisions
presently force possessors to guess if EPA may
enter without a warrant 63/ These penalty
terms may be invalid in the context of a war-
rantless entry, but valid when EPA shows up
with a warrant
B. Warrant Situations Where Refusals
Occur
All warrants are executed—they need not be
served nor enforced as such. Service is not
essential to the legal operation of an adminis-
trative warrant because it is not encumbered by
Rule 41 but only by the "copy-delivery*' terms
(if any) contained in the warrant itself. Service
of an administrative warrant merely gives
notice. Execution of the warrant is by physical
force, if necessary. For that reason, EPA usu-
ally has one or more Deputy United States
Marshals accompany EPA personnel on an
entry under a warrant Where such is not the
case, the issue becomes whether in the case of
refusal EPA will use self-hdp or, instead, will
resort to contempt proceedings.
In In Re Bunker Hill Co., 641 the operator of
the facility obstructed EPA's entry and activities
in the face of a Judicially issued warrant A
Motion for Contempt was then filed. Had a
Deputy United States Marshal been present, he
could have made an arrest since interference
with a civil administrative warrant results in
criminal liability under 18U&C 1 1 1 , 1501,and
1509. Such a warrant is, after all, a court order.

C Use of Reasonable Force
The use of reasonable force to execute a war-
rant issued under Rule 41 is familiar to every-
one. There seems to be no sound analytical rea-
son why the same principle does not apply to
administrative warrants.
FALLACY OF ENTRY/CONSENT/ACCESS
DIRECTED BY AGENCY ORDER
A. Unilateral Orders
A unilateral administrative order (as yet not
Judicially enforced) is nott by itself, the func-
tional equivalent of a Judicially issued warrant
required under the Fourth Amendment As
mentioned above, the language of the new
CERCLA section 104(eX5) may imply other-
wise, and if so, that section may not stand up to
constitutional challenge. 65/
B. Entries Under Provisions In Agreed
Orders
Few quarrel with the legal efficacy of a
respondent's agreeing to an EPA order whose
provisions include an irrevocable consent to
EPA entries. Such a respondent thereby con-
sents to such entries and to related consequent
activity. In such a case, the Issue should be
analyzed in terms of the existence and extent
of the consent rather than of EPA's powers.
Some point to Nlcoltt v. EicMer 66/ as contrad-
icting this analysis. In Nlcolet* a second
CERCLA section 106 order superseded a prior
order and basically contained provisions that
only commanded the respondent possessor to
allow EPA to come onto the premises. The
plaintiff sued to enjoin the enforcement of the
second order and EPA counterclaimed for
enforcement Properly, the district court
reviewed EPA's order, applying the
arbitrary/capricious standard of review
approved in Citizens to Preserve Overton Park
v. Volpe 671 for nonadjudicative agency
decision-making. It ruled that the order itself,
plus the various documents underlying it that
the agency had considered before issuing the
order (the agency's informal administrative
record), supported the agency's commands set
out in the section 106 order. The court con-
cluded that the order met the applicable criteria
of the Administrative Procedure Act, 5 US.C
706(2XA),-the action of the agency had not
been arbitrary, capricious, an abuse of discre-
tion, or not otherwise in accordance with law.
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hence the court specifically enforced the
order's entry provisions. The Court's confirm-
ing order (but not EPA's order) amounted to
the functional equivalent of an administrative
warrant

BYSTANDER OR THIRD-PARTY PREM-
ISES

Just as third-party premises constitutionally
may be entered under a Ruk 41 warrant, as was
the case in Zurcher v. Stamford Dally News.
(to collect evidence of a crimeX 681 the "entr-
able premises" under some environmental sta-
tutes include those premises adjacent or related
to the precise focus of EPA's entry and post-
entry activities. That occurs mainly under
CERCLA where EPA sometimes needs entry to
premises other than the location of the initial
release or threat Such other premises may be
an area that must be inspected to determine the
outer limits of the area of contamination or it
may be an area needed for staging and
maneuvering. Whether or not he is viewed as a
suspected potentially responsible person (PRP)
or possible respondent by EPA, for purposes of
analysis here, an adjacent premises possessor is
called a "bystander premaes possessor," or
BPP.

The BPP problem has beea addressed to some
degree in the 1986 amendments to CERCLA.
New section !04(eX3XD) identifies as entrable
any premises where entry ii needed to effectu-
ate part or all of a response action. That right-
of-entry provision should solve most BPP prob-
lems under that statute.

The involvement of a non-consenting BPP who
cannot properly be made a respondent in an
EPA- issued order inevitably raises the potential
of eminent domain or taking claims. If it be
argued that the terms of the statute authorize
EPA to command a BPP to allow some third
party (who may be more a miscreant than an
agent or "authorized representative" of EPA) to
enter upon the BPP premises, then such a sta-
tute and such entry attempts are likely to be
attacked by BPPs under the Fburth;and Fifth
Amendments. Using a BPPs land seems dif-
ferent from compelling a BPP's cooperation as
a citizen in providing evidence and the like.
Entering land is, however, essential to abating
threats from releases or from contaminated

facilities 69/ In any case, the entry of BPP land
can amount to public affirmative use of BPP
property and a true "taking."
Since warrants under Rule 41 of the Federal
Rules of Criminal Procedure Involving third
party premises are valid, one can argue that
administrative warrants must also be valid for
such purposes so long as the statute can be
shown to create a substantive right to enter the
BPP's premises and to perform post-entry
activities there. Absent such a right, only the
All Writs Act or the new section 104(e) provi-
sion of CERCLA appears to be readily usable.
ALL WRITS ORDERS ISSUED TO AID
ENTRIES OR RESPONSE ACTIONS
A court order, or a "writ," issued pursuant to 28
US.C 1651, has been used to aid an EPA entry
or post-entry activity. Orders issued pursuant to
that statute may combine and employ any and
all judicial prerogatives within the ambit of
Article III. Thus, a section 1651 "writ" can both
authorize government officials (or even third
persons) to do acts and simultaneously com-
mand whoever may suffer an incursion to allow
and cooperate actively with such authorized
officials. 701
Once a court has exercised jurisdiction by issu-
ing an administrative warrant, the court may, if
it later becomes necessary, use the All Writs Act
in aid of its jurisdiction. Therefore, if extended
activities on certain premises will occur or if the
cooperation of the possessor of the premises
will be required (even if only to keep people
away from the survey stakes, sample grids, or
equipment of EPA's contractor), then an order
or writ may be issued to "aid" the court's jurisd-
iction. This is particularly true where a warrant
has been executed and returned. In such a case
a writ can "piggy-back" onto the previous war-
rant jurisdiction and be in "aid" of it 711
EFFECT OF FEDERAL RULES OF CIVIL
PROCEDURE ON EPA ENTRIES AND WAR-
RANTS
A. Administrative Warrants
While Rule 41 of the Federal Rules of Criminal
Procedure governs aspects of warrants obtained
upon probable cause to enter premises for evi-
dence of or fruits of a crime, the Federal Rules
of Civil Procedure do not expressly address
administrative warrants at all The courts
instead, on a case-by-case basis, have
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articulated procedures that Bay be used for
obtaining administrative warrants, for the most
part, these procedures parallel those under Rule
41. For example, as stated above, it is dear that
it is entirely proper for EPA to apply ex part*
for an administrative warrant
It is equally clear that an injunctive order
enforcing a statutory right of entry may be
obtained only by filing a summons and com-
plaint The 1986 amendments to CERCLA con-
tain provisions that restrict Judicial review,
thereby curtailing the risk thai, on a summons
and complaint for entry, collateral issues will be
raised.
R Writs Under the All Writs Act
Traditionally, one applies for a writ under 28
US.C 1651 by filing a Petition ex pane, and
having a Show Cause Order osue thereon. One
can also seek a writ by filing a summons and
complaint All Writ proceedings are controlled
by the Federal Rules of Civil Procedure, but
their specialized nature tends to induce the
courts to keep such proceedings abbreviated
and narrow.
CONCLUSION
Judicially issued administrative warrants, for
the most part, have proven to be a workable
method for implementing the necessarily far-
reaching post-entry statutory rights that
environmental inspection and detection of
non-compliance involve. To the extent that such
mechanisms are recognized as being merely a
permutation of warrants used in criminal inves-
tigations, the problems they pose should be
manageable, if not familiar. They, and the entry
rights which they symbolize, will undoubtedly
remain sorely needed in the fight to discover
and protect the community from the throw-
away practices of our callow and indifferent
selves

• Mr. Hamill has been the Senior Associate
Regional Counsel for EPA Region 10 for eight
years. For seven years before that he was Chief
of the Legal Support Branch, Enforcement
Division, in Region 10. These comments were
written by the author in his personal capacity.
Pursuant to 40 CF.R. 3.507{e), no official sup-
port or endorsement by EPA or any other
federal agency is intended and none should be
inferred. This paper, the topics indicated as
omitted for publication, and original footnotes

in particular have been severely abridged by
the author from a paper first presented for Con-
tinuing Legal Education purposes in October
1984 in Seattle, Washington, and have been
updated through January 1989. The complete
unabridged paper may be obtained by writing
to this Journal

FOOTNOTES
I/ An example of warrantless entry authorized
by statute appears in Donovan v. Dewey, 4S2
US. 594 (1981).
2/ Black's Law Dictionary 1756 (4th ed. 1968).
3/ E.g., the statutory "rights" may be construed
so as to preclude resort to a warrant as in
Midwest Growers Co-op, v. Kirkemo, 533 F.2d
455 (9th Cir. 1976), or may be narrowly inter-
preted anomalously as happened to the Occupa-
tional Safety and Health Administration in In
Re Kulp Foundry, Inc. 691 F.2d 1125 (3d Cir.
1982).
4/ See Donovan v. Hackney, Inc, 769 F.2d 650
(10th Cir. 1985), and Donovan v. Mosher Steel
Co, 791 F-2d 1535(11th Cir. 1986).
5/ See Bunker Limited Partnership v. United
States, No. 85 - 2133 (D. Idaho 1985), dismissed
as moot, 820 F.2d 308 (9th Cir. 1987).
6/ See Blackie's House of Beef, Inc. v. Castillo,
659 F.2d 1211 (D.C Cir. 1981); Bunker Hill Co.
v. EPA, 658 F-2d 1280 (9th Cir. 1981); accord
Midwest Growers, supra note 3.
7/ Some courts point to 28 US.G 636. See
Marshall v. Chromalloy Am. Corp., 589 F.24
1335 (7th Cir. 1979X and In Re Quality Pro-
ducts, Inc, 592 F.2d 611 (1st Cir. 1979). That
view hardly covers all that our federal courts
have done in the matter of warrants. A caveat
must also be noted: Marshall v. Barlow's, Inc..
436 US. 307 (1978), authored by Justice White,
is very much the descendent of a number of
cases such as See v. City of Seattle, 387 US. 541
(1967), and, decided the same day. Camera v.
Municipal Court, 387 US. 523 (1967). Those
major opinions were also written by Justice
White. While the rationale of such earlier cases
should not be overlooked, they should be tem-
pered by the more precise focus in Justice
White's opinion in Barlow's.
8/436 US. 307 (1987). Queries: Under existing
law do state inspectors have a legal right to
obtain federal administrative warrants for
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entry and post-entry activity from a federal
court or magistrate, at least under statutes such
as 42 USe 6927(a) (RCRA section 3007(a)X 33
USe 1318(c) (CWA section 308(c)X and 42
USC 7414(c) (CAA section 114(c)X which argu-
ably purport to confer a federal right of entry
directly upon described sute officials? Can
federal officials obtain administrative warrants
from state courts?
Opinion: As to both questions, probably "yes**
although nobody as of yet seems to have tried.
Rationale: Fed. R. Crim. P. Rule 41(aX along
with 18 USe 3101-3113, arguably purports to
empower judges of state courts of record to
issue warrants for Rule 41 purposes (/.*., crimi-
nal law enforcement) when sought by federal
officials. By a parity of reasoning (U.. the
Barlow's decision was based on principles
under the federal Constitution and thus is bind-
ing on all states), those same state Judges are
"empowered" to issue administrative warrants
to federal officials. (The foregoing reasoning is
an alternate to the view that there is really no
"federal power" conferred as such on state
judges by Rule 41 and instead, neutral scrutiny
by a state judge of a proposed entry by federal
officials merely satisfies the Fourth Amend-
ment condition precedent for issuance of a
warrant)
At least one Justice seemingly would have little
problem with state judges issuing federally
valid administrative warrants. In Griffin v.
Wisconsin, 483 US 868 a, 5 (1987), Justice
Scalia noted that the warrant required in
Barlow's arguably would not have to be "judi-
cially issued." That intimates a nonjudicial offi-
cial could issue a federal administrative warrant
A fortiori, a judge of a state court of record
would implicitly qualify under that view equally
as well as he/she qualifies explicitly under Rule
41.
The reverse situation of an administrative war-
rant federally issued (by a federal magistrate or
district judge) to a state official has not yet
been discussed or raised The opinion expressed
above is predicated simply upon the existence
of a federal statutory right of entry held by
some state officials under the cited statutes, and
the fact that federal courts have jurisdiction
concerning such rights under Article III and 28
USe 1331 (federal question jurisdiction). A
federal warrant to confirm and validate a

federal right (regardless of who holds it) seems
clearly within a federal court's jurisdiction.

91 See Oty of Seattle, supra note 7, and
Midwest Growers Co-op v. Kirkemo. 533 F.2d
at 455 (9th Or. 1976}
10/ See CAB v. United Airlines, 542 F.2d 394
(7th Or. 1976), where personnel from the Civil
Aeronautics Board without a warrant, but with
a letter request (arguably equivalent to a sub-
poena) in hand, showed up at United's office
and requested entry, based on a statutory right,
in order effectively to rummage through
United's files. United declined. The CAB Hied
plenary suit for injunction. Implicitly, the
resulting decision was a precursor of Barlow's,
supra note 7. The court ruled that the letter
request issued by the agency was no adequate
substitute for a judicially issued warrant, even if
the letter were functionally equivalent to an
administrative "subpoena."
11/ During the last two weeks of May 1978, in
addition to Barlow'st the Supreme Court also
handed down Zurcher v. Stanford Daily News,
436 US. 547 (1978), authored by Justice White
as well as Michigan v. Tyler, 436 US 499
(1978). A salient point is that these three cases,
all involving an in-depth consideration of
administrative entry problems, were decided by
the same nine justices in the same Supreme
Court term.
12/ The "plan" or "scheme" was not itself
required to be "neutral" or random, but the
basis for the plan was required to be "neutral,"
thus preventing site selections by persons in the
Held.
13/ The use of the term "probable cause"
should be scrupulously avoided in civil matters.
It inevitably results in garbled thinking and
confused analysis. "Reasonable cause" or some
similar phrase should be used.
14/ Some purists may argue that the Court did
not really ay that In practical effect, the result
is the same. See New York v. Burger, 482 US
691 (1987).

15/ That message was reiterated in LaDuke v.
Nelson. 762 F.2d 1318 (9th Cir. 1985), where the
court ruled that immigration officials could not
engage in warrantless "area" searches for illegal
aliens in farmer-provided housing shelters or
huts located on various farms in Washington
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state, even when the farmer-possessor con-
sented thereto.
16/ £.£, whether "authorized representatives"
as used in a statute includes a commercial com-
pany and its employees with whom EPA has a
contract under which the private company per-
forms inspections for EPA. See ALCOA v.
United States. No. 80-1178V (W£>. Wash.
1980), and United States v. Stauffer Chemical
Co, 464 US. 165 (1984).
17/ Only one decision has indicated that EPA is
required to follow the Barlow's ruling — Pub-
lic Service Co. v. EPA, 509 F. Supp. 720 (S-D.
Ind. 1981). EPA's reasons for observing
Barlow's principles in practice are twofold:
first, it is less resource consumptive in the long
run to obtain a warrant than it is to litigate the
issue under nine different statutes; second, an
official of the government, in many instances, is
entitled as of right to the issuance of a warrant
that judicially confirms his authority, in his
official capacity, to exercise a substantive right
to enter and to conduct post-entry activities. A
valid warrant gives him absolute immunity from
liability for activity conducted in conformity
with the warrant
18/724F.2d753(9thCir. 1992).
19/ No. 85-21 l-CIV-0-16 (MIX Fla. June 10,
1985).
20/ Annotations on administrative warrants
appear in 19 A.L.R. Fed. 736 - DEA warrants
under 21 US.C 880; 25 A.L.R. Fed. 836 - war-
rants regarding liquor dealers under 26 US-G
7607; and 54 A.L.R. Fed. 474 - OSHA war-
rants under 29 US.C 657(f }
21 / 658 F2d 12 80 (9th Or. 1981}
22/533F.2d455(9thCir. 1976}
23/ A right of entry may be implicit One exam-
ple is found in Blackk's House of Beef, Inc. v.
Castillo,659 F.2d 1211 (D.COr. 1981}
241691 FJ2d 1125 (3d Or. 1982}
25/42 USC 9604(e}
261 Dow Chemical Co. v. EPA, 749 F.2d 307
(6th Or. 1984), «//'</, 106 SCt 1819 (1986}
See also Florida v. Riley, 57 US.L.W. 4126 (US.
Jan. 23, 1989); United States v. Alien, 633 F.2d
1282 (9th Or. 1980); and 56 A.L.R. Fed. 771
27/460 US. 276 (1983}

28/ 466 US 270 (1984} See also United States v.
Dunn, 480 US. 294 (1987}
29/ See. e.g., Pennsylvania v. Lutz, 516 A2d
339 (Pa. ,1986), vacated and remanded. 55
USX.W. 3643 (1987} In that case, the defen-
dant was charged with several criminal viola-
tions, including obstructing an employee of the
Pennsylvania Department of Environmental
Resources (DER) and obstruction of Justice.
The charges stemmed from an Incident that
occurred when two DER employees entered the
defendant's land without warrants to check
reports of the presence of solid waste. The
defendant refused to allow the search, confis-
cated a camera and sample bottles, and ordered
the employees off the property. (The following
day the search was conducted on consent) The
Pennsylvania Supreme Court subsequently
affirmed a trial court order dismissing the
charges on the ground that the warrantless
search provisions of the Pennsylvania Solid
Waste Management Act were violative of the
Fourth Amendment The case ultimately was
appealed to the US. Supreme Court but, after
certtorari was granted, it was remanded to the
Supreme Court of Pennsylvania for further
consideration in light of Dunn. supra note 28.
The Pennsylvania Supreme Court then in turn
remanded the matter to the Westmoreland
County Common Pleas Court for trial, where
on January 11, 1989, the defendant was con-
victed on two counts each of obstruction of jus-
tice and harrassment
30/ 724 F^d 753 (9th Cir. 1982}
31/509 F. Supp. 720 (SD. Ind. 1981}
32/ 482 US. 691 (1987} The three-prong test
for warrantless entry on premises of "closely
regulated" businesses explicated in Burger is
(1) that there exists a "substantial government
interest" justifying the statutory "close regula-
tion" under which the entry is made; (2) that the
warrantless entry is necessary to further the
regulatory scheme; and (3) that the "certainly
and regularity" of the inspection program
described in the language of the statute pro-
vides "a constitutionally adequate substitute for
a warrant," /.*., the statute itself informs the
public at large that those who engage in such a
business will be so closely regulated and
Inspected that they cannot expect to have
privacy on premises where such business is con-
ducted.
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33/ Sec Bunker Hill Co. v. United States, 658
F.24 1280 (9th Or. 1981); BAB Chemical Co. v.
United States, 806 F2d 967 (llth Cir. 1986);
and National Standard Co. v. Adamkus, No.
87C5516(ED.I1L 1988).
34/436 US. 547(1978).
35/ In Re S-D. Warren, 481 F. Supp. 491 (D.
Me. 1979). See also Ingersoll-Rand Co. v.
Donovan, 540 F. Supp. 222 (M.D. Pa. 1982>
36/ The characteristics of an ex pane proceed-
ing are rarely explored. Primarily, it is a right
of an agency to proceed and obtain a warrant
without having that process impeded by inter-
vention of any other person. See, In Re S.D.
Warren, supra note 35. One who seeks to take
judicial action against the warrant properly
should commence his own separate civil action
by filing a complaint under Rule 3 of the
Federal Rules of Civil Procedure after execu-
tion of the warrant has begun. The suggestion
made in the BAB Chemical Co. decision, supra
note 33, that the matter should be filed with the
same magistrate who issued the warrant is
incorrect A filed matter can be "referred" to a
particular magistrate only by order of the
court, as is the case with any civil action. The
court should neither allow nor recognize any
less formal challenge to the warrant proceed-
ing, such as interloping "motions" to quash,
cancel, or recall a warrant, none of which is
legally recognized by the federal rules. Such a
civil action, being much fike a Return Of Pro-
perty Motion under Rule 41, should entail only
very abbreviated proceedings. See National
Standard Co., supra note 33.
37/ The Administrative Procedure Act (APA) in
5 USG 704 requires that there be no other ade-
quate remedy in a court before a deprivation
such as a taking may be subjected to "early"
Judicial review under the APA.
38/28 USC 1491.
39/ See Zurcher v. Stafford Dally News, 436
US 547 (1978), and Hanaah v. Larche, 363 US
420(1960).
40/ 658 F.2d 1280 (9th Or. 1981). .
41/28 USC 1651.
42/ 806 F.2d 967(11th Ck. 1986).
43/ The Supreme Court in Bivens v. Six Unk-
nown Agents, 403 US 388 (1971), ruled that a

federal constitutional tort had occurred when
unknown FBI agents burgled private premises
clandestinely and without a warrant Most feel
that the case established a rule that intentional
government conduct, reasonably recognizable
as a violation of some person's constitutional
rights, is a constitutional tort separate from a
statutory wrong under 42 USC 1983. Whether
Bivens as a practical matter will survive the
Court's more recent decision in Andersen v.
Creighton, 97 L. Ed 2d 523 (1987), remains to
be seen.
44/ Unpublished. (ED. Pa. 1985).
45/ See 67 A.L.R. Fed. 724.
461 See United States v. Molt, 589 F2d 1247 (3d
Cir. 1978); Lo-Ji Sales, Inc. v. New York, 442
US 319 (1979); United States v. Miller, 589 F.2d
1117 (8th Cir. 1978); United States v. Dennis,
625 F2d 782 (8th Or. 1980); and United States
v. Kampbell, 574 F2d 962 (8th Cir. 1978).
47/468 US 897(1984).
48/ Ruckelshaus v. Monsanto Corp, 467 US
986 (1984X and United States v. Riverside Bay-
view Homes, Inc, 474 US 121 (1985). This
issue was addressed in the 1986 CERCLA
amendments which, in effect, confirmed
eminent domain power in EPA for CERCLA
purposes.
49/ See United States v. Bunker Hill Co, No. 2-
75-57,10 Env'l Rep. Cas. (BNA) 2071 (D. Idaho
1976); see also In Re Bunker Hill Co. No. 80-
2087,15 Env't Rep. Cas. (BNA) 1063 (D. Idaho
1980) (conclusion of law No. 9), affd on all
points* 658 F2d 1280 (9th Or. 1981).
50/ See In Re Bunker Hill Co, supra note 49
(conclusion of law No. 9).
51/ If any restriction on EPA taking of photo-
graphs or other use of mechanical recordings is
insisted upon prior to or at the time of entry,
then that is treated as a refusal of consent, and
EPA can obtain a warrant to permit it to con-
duct the inspection, with specific references to
such recording devices as it expected to use.
EPA's right to photograph during inspection
without restraint has been authoritatively con-
firmed In In Re Bunker Hill Co, id. (conclu-
sions of law No. 10 and No. 11), which were
totally affirmed.
52/ Consent revocation (v*/ non) and the effect
of putative revocation have evoked diverse
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appellate views, as reflected in Mason v. Pul-
liam, 557 F2d 426 (5th Cir. 1977X and United
States v. Homburg, 546 F^d 1350 (9th Cir.
1977), holding that consent is revocable and
revocation is legally effective to restrain
government action. Contra, United States v.
Hezbrun, 723 F.2d 773 ( 1 1 th Or. 1 984); United
States v. Haynie, 637 F.2d 227 (4th Cir. 1980);
and United States v. Skip with, 482 R2d 1272
(5th Cir. 1973), which state the view that, in
some instances, once consent is given it is irre-
vocable, or that attempted revocation of con-
sent is inoperative.
53/ In Re Bunker Hill Co, supra note 49 (con-
clusion of law No. 11).
54/ 7 1 6 F.2d 1 1 87 (7th Cir. 1 983>
55/ 1 5 Env't Rep. Cas. (BNA) 1063.
56/ Bunker Limited Partnership v. United
States, No. 85-2133 (D. Idaho 1985). The opera-
tor of the facility argued that EPA cannot
obtain documents under a warrant, despite
EPA's holding of a civil warrant for such pur-
poses as well as the existence of an underlying
statute that indicates to the contrary. See 1 Nafl
Envtl. Enforcement J. 24 (Nov. 1 986).
57/ As to documents being reached by a crimi-
nal search warrant under Fed. R. Crim. P.
4 1 (JO, see Donovan v. Burlington Northern,
Inc. 694 F.2d 1213 (9th Or. I983X Hern Iron
Works, Inc. v. Donovan, 670 F2d 838 (9th Cir.
1982); United States v. Washington, 782 F-2d
807 (9th Cir. 1986X West Point-Pepperell, Inc. v.
Donovan, 689 F^d 950 (llth Or. 1982). The
United States Court of Appeab for the Seventh
Circuit has ruled against OSHA on the point in
Donovan v. Fall River Foundry Co, 712 F.2d
1 103 (7th Cir. 1983), but in favor of EPA under
the Clean Air Act in CED's. Inc. v. EPA, 735
F.2d 1 092 (7th Cir. 1985).
58/ 691 F2d 1 125 (3d Cir. 1982).
59/ 387 US. 541 at 544-545.
60/ No. 85-3133 (DJdaho 1985) dismissed 820
F.2d308(9thCir. 1987).
61 / 387 F2d 849 (3d Or. 1968).
62/ Andersen v. Maryland, 427 US 463, 474

not doing so. The real problem seems to be that
the theory and practice of warrants is not very
well understood by those preparing legislation,
regulations, and policies concerning warrants.

»

64/ Supra note 49.
65/ If a possessor is constitutionally privileged
to insist upon presentation of a Judicially issued
warrant before the entry is effected, he cannot
simultaneously be penalized for exercising such
a privilege even if the exercise of the privilege
entails disregarding an administrative order
commanding him to allow entry. Accordingly,
the difficulty of using unilateral orders to
obtain entry should be obvious. But see Justice
Scalia's views in Griffin v. Wisconsin set forth
in note 8, supra.
661 Unpublished (ED. Pa. 1984).
67/401 US. 402 (1971).
68/436 US. 547 (1978).
69/ In the 1986 amendments to CERCLA,
entries of BPP premises by EPA are authorized
to EPA in section 104(eX3XD), which says that
at reasonable times EPA is authorized to enter
any vessel, facility, establishment, or other place
or property where entry is needed to determine
the need for response or the appropriate
response or to effectuate a response action
under CERCLA.
70/ The All Writs Act enables a federal court to
craft whatever type of order the case requires
so long as no constitutional provision is
violated. See United States v. N.Y. Tel. Corp,
434 US 159 172 (1977X where the telephone
company was doing far more than merely fur-
nishing the government with evidence. There
the court authorized government officials to
designate some equipment of the bystander
telephone company and have tracing equip-
ment appended, ft commanded the telephone
company not only to allow that, but to furnish
the manpower and expertise to accomplish it
See Adams v. United States ex rel. McCann,
317 US 269,273 (1942).
71/ See Plum Creek Lumber Co. v. Hutton, 608
F2d 1283 (9th Cir. 1979), and 58 A.L.R. Fed.
704.

63/ Congress has been less than skillful in draft-
ing entry right provisions and vacillates from
time to time between penalizing refusals and
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IN THE UNITED STATES COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

IN THE MATTER OF

THE SHERWIN-WILLIAMS
COMPANY, INC.
SOUTH CHICAGO PLANT
CHICAGO, ILLINOIS

NO.

APPLICATION FOR WARRANT FOR
ENTRY AND INVESTIGATION
PURSUANT TO THE RESOURCE
CONSERVATION AND RECOVERY
ACT, AS AMENDED,
42 U.S.C. $6927, SECTION
308 OF THE CLEAN WATER
ACT, AS AMENDED, 33
U.S.C. §1318, SECTION 114
OF THE CLEAN AIR ACT, AS
AMENDED, 42 U.S.C. 57414,
AND SECTION 11 OF THE
TOXIC SUBSTANCES CONTROL
ACT, AS AMENDED,
15 U.S.C. 52610

The United States of America, on behalf of the United

States Environmental Protection Agency ("U.S. EPA"), by ,

United States Attorney for the Northern District of Illinois,

applies to this Court for a warrant authorizing U.S. EPA

officials, and their assistants, contractors, and other

subordinates, to enter upon land owned and in the possession of

the Sherwin-Williams Company, Inc. located at 11541 South

Champlain Avenue, Chicago, Illinois, hereinafter referred to as

"the premises," and undertake thereon such inspection and

sampling activities as necessary to investigate releases or

possible releases of hazardous substances and to determine the

compliance of the Sherwin-Williams Company, Inc., with the

Resource Conservation and Recovery Act, the Clean Water Act, the

Clean Air Act, the Toxic Substances Control Act, as cited above.



The U.S. EPA submits this application pursuant to

42 U.S.C. $$6927, et seq.. as amended, 15 U.S.C. $2601, et seq..

as amended, 33 U.S.C. $1251, et seq.. as amended, 42 U.S.C.

$7401, et seq.. as amended, and alleges upon information and

belief as follows:

(A) The U.S. EPA's authority to inspect and obtain samples to

determine compliance with hazardous waste disposal regulations is

found in Section 3007(a) of RCRA, 42 U.S.C. $6927(a), which

reads:

(a) Access Entry - For purposes of developing or assisting
in the development of any regulation or enforcing the provisions
of this title, any person who generates, stores, treats,
transports, disposes of, or otherwise handles or has handled
hazardous wastes shall, upon the request of any officer,
employee, or representative of the Environmental Protection
agency, duly designated by the Administrator, or upon the request
of any duly designated officer, employee or representative of a
State having an authorized hazardous waste program, furnish
information relating to such wastes and permit such person at all
reasonable times to have access to, and to copy all records
relating to such wastes. For the purposes of developing or
assisting in the development of any regulation or enforcing the
provisions of this title, such officers, employees or
representatives are authorized—

1. to enter at reasonable times any establishment or other
place where hazardous wastes are or have been generated, stored,
treated, disposed of, or transported from;

2. to inspect and obtain samples from any person of any
such wastes and samples of any containers or labeling for such
wastes.

Each such inspection shall be commenced and completed with
reasonable promptness. If the officer, employee or
representative obtains any samples, prior to leaving the
premises, he shall give to the owner, operator, or agent in
charge a receipt describing the sample contained and if requested
a portion of each such sample, equal in volume or weight to the
portion retained. If any analysis is made of such samples, a
copy of the results of such analysis shall be furnished promptly
to the owner, operator or agent in charge.



Pursuant to Section 3007 of RCRA, then, officers,

employees and representatives of U.S. EPA and the state are

authorized to enter any place where hazardous wastes are or have

been generated̂ ŝtored, treated, disposed of, or transported from

in order to! insect,and obtain samples from any person of any
*̂*«—*-*•'hazardous wastes for the purpose of enforcing the provisions of

the Act.

B. The Sherwin-Williams Company, Inc. owns and operates a

facility in Chicago, Illinois. This facility is a "place where

hazardous wastes are or have been generated, stored, disposed of

or transported from." ( Affidavit at Paragraph ). The U.S.

EPA is investigating whether Sherwin-Wiliams is complying with

applicable RCRA regulations.

The U.S. EPA's authority to inspect and obtain samples to

determine compliance with the Clean Water Act is found at 33

U.S.C. §1318(B) which reads:

(b) the Administrator or his authorized representative
(including an authorized contractor acting as a
representative of the Administrator), upon presentation of
his credentials —

(i) shall have a right of entry to, upon, or through
any premises in which an effluent source is located or
in which any records required to be maintained under
clause (A) of this subsection are located, and

(ii) may at reasonable times have access to and copy
any records, inspect any monitoring equipment or method
required clause (A), and sample any effluents which the
owner or operator of any such source is required to
sample under such clause.

Therefore, pursuant to Section 1318 of the CWA,



officers, employees and representatives of U.S. EPA and the State

are authorized to enter any place where records required to be

maintained under the CWA for purposes of copying those records

and access to sample and inspect monitoring equipment, methods

and effluents for the purposes of enforcing the CWA.

D. The Sherwin-Williams Company, Inc. facility in Chicago,

Illinois, is required by law to comply with [among others] the

federal pretreatment regulations of the Clean Water Act, 33 U.S.

C. S 1317. (Staniec Affidavit at Paragraph ). The U.S. EPA is

investigating whether Sherwin-Wiliams is complying with

applicable CWA regulations, including, but not limited to,

pretreatment regulations.

E. The U.S. EPA's authority to inspect and obtain samples

to determine compliance with the Clean Air Act is found at

Section 114 of the Clean Air Act, as amended, 42 U.S.C. §7414(a)

which reads:

(a) Authority of administrator and authorized
representative

For the purpose (i) of developing or assisting in the
development of any implementation plan under section 7410 or
section 7411(d) of this title, any standard of performance
under section 7411 of this title, or any emission standard
under section 7412 of this title, (ii) of determining
whether any person is in violation of any such standard or
any requirement of such a plan, or (iii) carrying out any
provision of this chapter (except a provision of subchapter
II of this chapter with respect to a manufacturer of new
motor vehicles or new motor vehicle engines)—

(1) the Administrator may require any person who owns
or operates any emission source or who is subject to any
requirement of this chapter (other than a manufacturer
subject to the provisions of section 7525(c) or 7542 of



this title) with respect to a provision of subchapter II
of this chapter to (A) establish and maintain such
records, (B) make such reports, (C) install such
monitoring equipment or methods, (D) sample such emissions
(in accordance with such methods, at such locations, at
such intervals, and in such manner as the Administrator
shall prescribe), and (E) provide such other information
as he may reasonably require; and

(2) the Administrator or his authorized representative,
upon presentation of his credentials—

(A) shall have a right of entry to, to, upon,
or through any premises of such person or in which
records required to be maintained under paragraph (1)
are located, and

(B) may at reasonable times have access to and copy
any records, inspect any monitoring equipment or method
required under paragraph (1), and sample any emissions
which such person is required to sample under paragraph
(1).
Therefore, pursuant to Section 7414 of the CAA,

officers, employees and representatives of U.S. EPA and the State

are authorized to enter any place where records required to be

maintained under the CAA for purposes of copying those records

and access to sample and inspect monitoring equipment, methods

and emissions for the purposes of enforcing the CAA.

F. The Sherwin-Williams Company, Inc. facility in Chicago,

Illinois, is required by law to comply with the Federal Revisions

to the Illinois State Implementation Plan ("FIP"), cite, which

implements of the Clean Air Act, U.S.C. S • (Dart

Affidavit at Paragraph ). The U.S. EPA is investigating whether

Sherwin-Williams is complying with the FIP and any other

applicable CAA regulations.

G. The U.S. EPA's authority to inspect and obtain samples

to determine compliance with the Toxic Substances Control Act is



fo
found at Section 11 of the Toxic Substances Control Act, as

amended, 15 U.S.C. §2610, which reads:

(a) In general

For purposes of administering this chapter, the
Administrator, and any duly designated representative of the
Administrator, may inspect any establishment, facility, or other
premises in which chemical substances or mixtures are
manufactured, processed, stored, or held before or after their
distribution in commerce and any conveyance being used to
transport chemical substances, mixtures, or such articles in
connection with distribution in commerce. Such an inspection may
only be made upon the presentation of appropriate credentials and
of a written notice to the owner, operator, or agent in charge of
the premises or conveyance to be inspected. A separate notice
shall be given for each inspection, but a notice shall not be
required for each entry made during the period covered by the
inspection. Each such inspection shall be commenced and
completed with reasonable promptness and shall be conducted at
reasonable times, within reasonable limits, and in a reasonable
manner.

(b) Scope

(1) Except as provided in paragraph (2), an inspection
conducted under subsection (a) of this section shall extend to
all things within the premises or conveyance to be inspected
(including records, files, papers, processes, controls, and
facilities) bearing on whether the requirements of this chapter
applicable to the chemical substances or mixtures within such
premises or conveyance have been complied with.

(2) No inspection under subsection (a) of this section
shall extend to—

(A) financial data,
(B) sales data (other than shipment data),
(C) pricing data,
(D) personnel data, or
(E) research data (other than data required by this

chapter or under a rule promulgated thereunder),

unless the nature and extent of such data are described with
reasonable specificity in the written notice required by
subsection (a) of this section for such inspection.

Therefore, pursuant to Section 2610 of the TSCA,



officers, employees and representatives of U.S. EPA and the State

are authorized to enter any place where records required to be

maintained under the TSCA for purposes of copying those records

and access to sample and inspect monitoring equipment, methods

and emissions for the purposes of enforcing the TSCA.

H. The Sherwin-Williams Company, Inc. facility in Chicago,

Illinois, is an "establishment, facility, or other premises in

which chemical substances or mixtures are manufactured,

processed, stored, or held before or after their distribution in

commerce and any conveyance being used to transport chemical

substances, mixtures, or such articles in connection with

distribution in commerce11 and is, therefore, required by law to

comply with the Toxic Substances Control Act.[ cite ] (Bonace

Affidavit at Paragraph ). The U.S. EPA is investigating whether

Sherwin-Williams is complying with applicable provisions of TSCA.

H. U.S. EPA's actions for which this warrant is sought

include the following;

1. To bring upon the property for use and to leave upon the

property all equipment needed for inspection and sampling.

2.

3. To package and process such samples for analysis at an

off-site laboratory.

4. to take any further activity deemed necessary by the

U.S. EPA to adequately inspect and sample the facilities as

authorized by



I. The facility in question is in on-going business.

However, no significant disruption or interference with the

business will occur as a result of U.S. EPA activity.

J. (Although the U.S. EPA was, and is, entitled to a

warrantless entry upon the site under RCRA, CWA, CAA, TSCA, etc,

(and the U.S. EPA does not intend to waive such a legal position

by this application), in order to assure peaceful acquiescence by

the owner of the site to the U.S. EPA action, the U.S. EPA

applies for this warrant.

I. The United States Supreme Court decisions in Camara V.

Municipal Court. 387 U.S. 523 (1967) and Marshall v. Barlows.

Inc.. 437 U.S. 307 (1978), provide ample authority for this Court

to issue a warrant where a statute, such as RCRA, CWA, CAA, TSCA,

etc confers a right of entry. See also Mobil Oil corp. v.

E.P.A.. 716 F.2d 1187 (7th Cir. 1983), Bunker Hill v. EPA. 658

F.2d 1280 (9th Cir. 1981) and Accord Public Service Co. of

Indiana v. EPA. 509 F. Supp. 720 (S.D. Ind. 1981). The standard

for probable cause justifying the issuance of an administrative

search warrant, less rigorous than for a search and seizure

warrant in a criminal investigation, requires only a showing

either of "specific evidence of an existing violation" or

"reasonable legislative or administrative standards" for

conducting a particular inspection, Marshall v. Barlows. Inc..

437 U.S. 307, 320 (1978). Barlow's reinforced the Court's

earlier decision that:

"For purposes of an administrative search such as
this, probable cause justifying the issuance of a
warrant may be based not only on specific evidence of



an existing violation, but also on a showing that
reasonable legislative or administrative standards
for conducting an inspection that are satisfied with
respect to a particular establishment." Camara v.
Municipal Court. 387 U.S. 523, 538 (1967).

More recently, the Supreme court stated that "[p}robable

cause to issue an administrative warrant exists if reasonable

legislative, administrative , or "Judicially prescribed standards

for conducting an inspection are satisfied ...(emphasis added).

Michigan v. Clifford. 464 U.S. 287, 294 n.5, 78 L.Ed.2d. 477, 484

n.5 (1984). Therefore, inspections initiated because of

legislative or regulatory standards and inspections initiated

because of specific evidence are subject to the lower standard.

Accord National Standard Company v. Adamkus. 685 F. Supp. 1040

(N.D.I11. 1988), aff'd. National Standard Company v. Adamkus,

F.2d (1989).

J. The U.S. EPA has established the requisite probable

cause, and has shown reasonable legislative and administrative

standards, satisfying the requirements set forth in Barlow.

Camara, Clifford, and National-Standard decisions, supra. to

allow for a warrant to issue.

K. In this case, the U.S. EPA has demonstrated that:

(1) the U.S. EPA has reason to believe that there are or have

been releases of hazardous waste or constituents from solid waste

management units (as identified and described by U.S. EPA) at the

facilities (Golubski Affidavit at Paragraphs ); (2)

investigation and sampling is necessary and appropriate to

enforce the corrective action provisions of RCRA/HSWA (Golubski

Affidavit at Paragraphs ); (3) the U.S.EPA has reason to



believe that there are violations of the Clean Water Act, (4)

investigation and sampling is necessary and appropriate to

enforce the provisions of the Clean Water Act (Golubski Affidavit

at Paragraph ); (5) the U.S. EPA has reason to believe that

there are violations of the Clean Air Act (Dart Affidavit at

Paragraph ); (6) investigation and sampling is necessary and

appropriate to enforce the provisions of the Clean Air Act (Dart

Affidavit at Paragraph ); (7) the U.S. EPA has reason to believe

that there are violations of the Toxic Substances Control Act (

Affidavit at Paragraph ); (8) investigation is necessary and

appropriate to enforce the provisions of TSCA.

L. U.S. EPA estimates that the sampling and inspection can

be accomplished in ten (10) working days beginning on January 21,

1992. Access is needed to take samples at that time because the

arrangements for inspection, processing and analysis of the

samples has already been made with the National Enforcement

Investigations Center of the U.S. EPA which is headquartered in

Denver, Colorado etc. (Golubski Affidavit at Paragraph ).

A form of warrant is attached to this application.

DATED THIS _____ day of January, 1992.

Respectfully submitted,

United States Attorney



Respectfully submitted,

United States Attorney


